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We shall have to examine the reasons why the state was established.
No one will dispute that the state must have some specific aim, some ideal.
Then this aim or ideal must be consider of highest importance rather then the
state which is created to fulfill this ideal. A watchman is not deemed greater
than the treasure he supposed to protect, nor is a treasure. The state is brought
into existence to protect the nation: produce and maintain conditions in
which the ideals of the nation can be translated into reality. The ideals of the
nation constitute "Chiti", which is analogous to the soul of an individual. It
requires some effort to comprehend Chiti. The laws that help manifest and
maintain Chiti of a Nation are termed Dharma of that nation. Hence it is this
"Dharma” that is supreme. Dharma is the repository of the nation's soul. If
Dharma is destroyed. the Nation perishes. Anyone who abandons Dharma
betrays the nation.

Dharma is not confined to temples or mosques. Worship of God is only
a part of Dharma. Dharma is much wider. In the past, temples have served as
effective medium to educate people in their Dharma. However just as schools
themselves do not constitute knowledge, so also temples do not constitute
Dharma. A child may attend school regularly and yet may remain
uneducated. So also, it is possible that a person may visit temple or mosque
without break and yet he may not know his Dharma. To attend temple or
mosque constitutes a part of religion, sect. creed, but not necessarily
"Dharma". Many misconceptions that originated from faulty English
translations include this most harmful confusion of Dharma with religion.

....... “Let us understand very clearly that 'Dharma’ is not necessarily
with the majority or with the people. 'Dharma’ is eternal. Therefore, it is not
enough to say, while defining democracy, that it is the Government of the
people. It has to be a Government for the good of the people. What
constitutes the good of the people? It is 'Dharma alone which can decide.
Therefore, a democratic Government ('Jana Rajya’) must also be rooted in
'Dharma’, i.e. a 'Dharma Rajya'. In the definition of Democracy viz.
“Government of the People by the People and for the people, 'of stands for
independence, 'by' stands for democracy and 'for' indicates Dharma'’.

— Pt. Deendayal Mpadhyaf; .,
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Editorial

“If ever the history of 28 century would be written, it would be written rfot the
stupendous scientific achievements...... but for theaatization process that got over in
this century”, so said Einstein, and | add, “if etee history of 2 century would be written,
if would be written not for the stupendous econopricgress that this country or the world
would record in this century, but for the demoaraibnsolidation that is now in the making.
The point that | am trying to make is that the g@mocratic movement that we saw in the
last century and which continues to make newspapadlines due to the uprising of the
people in the Arab world today, has but been estadd only in the name; what we have
done in the name of democracy is that we have enledemocratic structures for which
periodic elections happen, but when it comes toatvedlability of democratic rights to the
poorest of the poor or the lowliest and the logtiolw was considered to be the touchstone of
democratic process by none else than Mahatma Gandkelf, the democratic system of the
country appears to be failing the nation. We muasé this that ours is a democratic age and it
is unfashionable for anyone, anywhere in the wtwlghroclaim them to be anything but a
democrat Francis Fukuyama puts it beautifully, “we haveivad at the ‘end of history’,
where there are no plausible competitors to thechdsology of liberal democracy in a
capitalist economic context”. Even military dictators take pains to argue tihaty are just
stabilizing the situation so that the system cameusnto more substantial democracy. So
what can we do to make our democracy more subatamiiore responsive, and more
beneficial to the man standing last in the queue?

The democratic paradigm that we follow has thresidatructures of the State
system, legislature, executive and the judiciahe Tealth of all the three institutions appears
to be far from satisfactory. Media is considereel fourth pillar of the State system, with its
vital role of overseeing the functioning of the tingional system of the three State
structures. When these state structures exeroiserpon behalf of the people, deciding the
destiny of the people, spending the hard earnedeynohthe taxpayer, they should do it with
a sense of trust in their hands and with a senpeipiose of benefiting the beneficiary of the
trust. That's not all, any kind of a state actidrals have its final justification in the face of
goals of democratic consolidation, in the incregsparticipation of the people in the
democratic process. Only then the inclusive devakaqt, which has become a watchword
these days, would have any meaning for the teeriiigns of this country. For Robert
Dahl, justification for public interest theoriesedi in participatory democracy, wherein a
demosis fully inclusive and where it exercises finahtw! over the agenda and decisidns.
As a result of which, a high priority is accordeddirect participation in civil society by the
citizenry, which operates not only through the ¢oaed medium of political parties but also
through a plurality of interest groups.

It was with this goal of inclusive development, tpapatory democracy and
democratic consolidation in mind that the team airélhati Vashistha Anusandhan Peeth,
came up with a decision to devote one of the issfiéis bi-annual journal to the cause of

! Jane Holder and Maria Lee, Environmental Protectiaw and Policy, Cambridge University Press, 2007
2 Francis Fukuyama, The end of History and the hast, (Free Press 1992)



‘Democracy’, wherein eminent people from across ¢bantry and across the ideological
spectrum have contributed with great enthuse arsogiDr. Subramaniam Swamy talked
about ‘Constitution and Constitutionality’ in tharcent paradigm from Hindu tradition point
of view and explained that the Constitution of &iorais a framework of principles, values,
and canons on which the society’s governance isedodConstitutionality consists of the
quality of the statutes, of enforcement procedures oftsigimd the performance of duties,
defined in conformity with the provisions and pijies of the Constitution. Rule of Law,
federalism, judicial review, fundamental rightsinpiples evolved by the Supreme Court for
protection against preventive detention laws, righitinformation and theory of basic
structure of the Constitution, which are pillarsdeimocratic governance and cornerstones of
constitutionality in this country have their origim Hindu tradition and have been cultivated
by generations of political leaders of this countrpre and post independence India. With all
its limitations democracy has got to be deepeneditomately democracy has to be home
grown. There cannot be a green house, transplatembcracy.

Dr. Rama Jois, who writes on ‘Constitution of Indiad Role of the Judiciary’
attempts an analysis of the provisions of the Gutigin showing that the distribution of
power among the three organs is made in such ahaagach organ functions effectively but
without exceeding its limit. The duties assignedhe judiciary are to maintain the balance
between the rights of the individuals and the peveédithe legislature and the executive, who
are empowered to regulate and curtail those rightke interest of the general public. A
reading of these provisions indicates that they iatended to provide a powerful and
independent judiciary for enforcement of the rightgitizens. The whole object and purpose
of establishing such an independent judicial systethat however weak an individual may
be and however powerful the opponent who has degins right or who has inflicted injury
may be, the law shall function without fear anddawv on the time tested principles of
“however high you may be, the law is above youri Subhash Kashyap, who attempts an
analysis of ‘Independence, activism and limitatiohgudiciary’ is of the view that quality of
democratic governance has been under severe $tnaiguite sometime now. Questions
pertaining to the independence and accountabifith® judiciary, administration of justice,
judicial delays, appointment and removal of judggeslicial review, contempt of court,
hyper-activism of the judiciary, Public Interestigation and high costs of judicial process
have been the issues hogging the public mind feerg long time. While the executive and
legislative wings of the state system have thein davlings in the post independence phase,
the judicial system too has moved on a path, wisateither envisaged nor warranted by the
Constitution. Courts would do well to remember tthety too would have to take care of the
Constitutional proprieties and limitations thatytheve been trying to enforce with reference
to other wings of the state system.

Another contribution by Justice (Retired) Kamleshwdath on ‘Ombudsman for
Subordinate Judiciary’ discusses the heavy delaythe dispensation of the justice, which
has made the administration of justice very tanig eumbersome. His assertion is that in a
democratic system the expectation of accountabitiyn judiciary is as much as is from
other wings of the governance system. After allligiary decides issues of ‘life’, ‘liberty’

% Robert Dahl, Dilemmas of Democracy, Autonomy versontrol, Yale University Press 1982.



and ‘property’ of any person who is aggrieved by among. However the independence of
judiciary ensured under the Constitution has nanbetilized by the judiciary discretely,
rather the ground of independence of judiciaryrofferves as an excuse for non-transparency
and non-accountability in dispensation of justind &ontempt of Court is utilized as a shield
by the Judges. Western democracies who have sfidégsslopted the institution of Judicial
Ombudsman have largely confined Ombudsman’s iny&tsée process to procedural and
administrative aspects of justice delivery syst&here is no sound reason why it should not
be adopted in India. Dr. Anand Kumar Tripathi whak@s his contribution on ‘Media &
Public Interest Litigation’ reminds us that Pubhterest litigation has played a unique role in
providing justice to the oppressed, poorer, vulblerand marginalized sections of society.
Asserting that social change is the life-line of aociety and that this task of social change
has been affected through the process of publerast litigation, he seeks to assess the
impact of media vis-a-vis PIL on Indian Society.

In my contribution, | stuck to the contradictionfsomr democratic process, where the
hiatus between the poor and the rich appears wrd&ing every single day, confusing an
impartial observer if the system meant only for fhrevileged ones? An attempt in this
contribution ‘Social Justice & Indian Constitution Consolidating Democracy for the
Underprivileged’, has been made to remind oursellvassocial justice component has been
one of the most dominant elements of Indian Cansdit, so much so that Granville Austin
called Indian constitution, first and foremost aciab document. The majority of its
provisions are either directly aimed at furtherthg goals of social revolution or attempt to
foster this revolution by establishing the condiiamecessary for its achievement. Dr. Rajiv
Khare and Dr. Yogendra Kumar Shrivastava, in tfairt contribution talk about the stark
realities facing the nation on food front. Theudt reveals the fact that during six decades of
our republican experience, despite the promisegoalkty and justice in the preamble of the
Constitution and lot of other promises made in Eheective Principles of State Policy, the
country has failed to take care of the basic raftfiood for millions of the people. The very
fact that after six decades of independent existaveare now talking of right to food speaks
volumes about our failure to provide basic neciessiof life to the majority of our
population. The paper makes an attempt to bringttey the data from across the country
and ends up in presenting some valuable suggesbomssure right to food. Dr. J P Mishra,
in his contribution ‘Taking Paid News Seriouslyalks about the functioning of Media the
fourth pillar of our democratic system, which ispekted to guard the democratic fabric of
the system in a proper shape. However when theamnedjuided by extraneous and ulterior
motives, trying to protect the interest of the fatvthe cost of the welfare of the common
man, the real sovereign, it strikes at the veryt mdoour existence as a democratic system.
Paid news is doing precisely this.

In Hindi section of the Journal, Dr. Harbans Dikdhiks about the Code of Conduct
for Media in his contribution and asserts that tjffothe role of the Media in a democratic
system is something which cannot be overemphasimaadrtheless the media on its part has
to rise above partisan and commercial mindset ab tthe independence and responsible
media may evolve as one of the strongest signpdstemocratic movement in this country.
This is possible only when media evolves its owdecof conduct and ensures its proper



implementation by self discipline. Shri Ashok Melnsgses the question of ‘Inexplicables of
the Constittuion’ underscoring the silence of then§litution on issues like, parliamentary
privileges, questions of the propriety of a foreigational holding constitutional positions,
right to property and the questions of minoritiasd aminority educational institutions.
Extensively quoting the principles evolved by thgp&@me Court (vide Justice Lohoti, CJI) in
Pai Foundation case, Shri Mehta exhorts for a gegeto be evolved on these constitutional
inexplicables.

In his contribution on ‘Constitution and Reservasiy Shri Virendra Kumar Singh
Chaudhary, seeks to evaluate the purpose of reasmrvarovisions in the Constitution.
Accordingly he asserts that the purpose of prowsigelating to reservations in the
constitution was to ameliorate the conditions oé thackward classes, to ensure their
contribution in the nation building process. Ulttglg the justification of these provisions in
the constitution lies in the self annihilation pegs of these provisions themselves. Their
continuance for such a long time raises the questas to the constitutional propriety of
these provisions. And therefore he makes an eximtdor the purpose of evolving a
national consensus on these issues to remove ikenpbiat has gone in to the body politic in
the name of caste and community due to the prawsielation to reservations.

Prof. Brijkishore Kuthiala, makes his contributiom the ‘Diversity, Plurality and
Integrity of Media’. Explaining that these threeingiples are the inherent strengths and
bedrock principles of creation of the natural wohé asserts that creation of a long lasting
social structure is possible only if these prinegoare kept in view. Similarly, the structuring
of media too, in terms of its ownership, contralllection and presentation of material has to
be based on these inherent virtues of the natuwdbwo make it useful for the social system
in the long run. In his contribution on “Right toférmation Includes Right to Inspection’,
Prof. Omprakash Singh observes that for a sucdes&fnocratic experiment, right to
information is a necessary tool. The journey ohtip information, that started from Sweden
in mid 18" century, manifesting itself in the right to infoation of individual citizens in
India, has become an important milestone of denticcexperiment in this country. Prof.
Raghuvir Singh Tomar talks about the ‘Role of Jiatic in Indian Political system’. He
seeks to elucidate the role played by the Supremet@nder its powers of judicial review.
By interpreting parliamentary legislations and as@ublic interest litigation, Supreme Court
has contributed immensely in making the politicgstem people friendly. Dr. Rajendra
Singh in his contribution on ‘Mindset of Governor$he Context of Govts and the Media’
seeks to trace the history of media evolution dupre-independence and post independence
phases.

All said and done, the purport of the whole argutragpears to be that though the
democratic system in this country apparently islviel place, the components of this
democratic structure seem to be falling in dysfiomality and the rot seems to be setting in
due to variety of reasons. We have a vibrant etiety that exists in India, and also the
structures in terms of Panchayati Raj Institutiomsich can be used by civil society
organizations to make effective interventions arehningful contributions in the process of
governance. We have a very encouraging social inersgith vigilant public opinion,
vigorous press and vibrant non-governmental orgdioz sector, which can be used for



consolidating the democratic process. We also hawtilized and under utilized potential of
millions of youth which can be used for making effee improvements in the developmental
administration. However, what we lack is the po#tiwill and a democratic spirit to make
use of opportunities available.

There was a time when the torchbearers of this tepwmould take the message of
“vasundhaiva kutumbakam’ to far of places in theldiathe living together of every kind of
people, walking together of all kinds of people wias credo of the system, where the ruler
could sacrifice everything for the wellbeing of theople, where the moneyed people would
give up all their earnings of the lifetime for thpkeep and security of the people. That was
probably the best kind of a mindset of democraggtesm to flourish. But somehow during
last one thousand years of thralldom we lost towith that kind of a democratic spirit and
started emulating the west. The mix up that to@celas a result of this entire process has
moved us into a situation where we have all kinfdstrctures of democratic governance, but
not the democratic spirit of living together, oflniag everybody around. Instead what we
cherish today is a competitive kind of an economdeling where the invisible hand of
Adam Smith would help us in sorting out our econotnavails. The result is for all to see
and we end up in a system of contradictions. Whateleded is a kind of new dynamic of
developmental politics to grow in this country ahdre we have the challenge well chalked
out for all of us who care, to make use of and muprgovernance process at all levels of our
democratic process.
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THE CONSTITUTION AND CONSTITUTIONALITY

Subramanian Swamy’

Abstract

The Constitution of a nation is a framework of prirciples, values, and canons on
which the society’s governance is rooted. Constitistnality consists of thequality
of the statutes, of enforcement procedures of rigbtand the performance of
duties, defined in conformity with the provisions ad principles of the
Constitution. Rule of Law, federalism, judicial review, fundamental rights,
principles evolved by the Supreme Court for protedbn against preventive
detention laws, right to information and theory of basic structure of the
Constitution, which are pillars of democratic govenance and cornerstones of
constitutionality in this country have their origin in Hindu tradition and have
been cultivated by generations of political leadersf this country in pre and post
independence India. With all its limitations democeacy has got to be deepened
for ultimately democracy has to be home grown. Thex cannot be a green house,
transplant of democracy.

1. INTRODUCTION

We are here today exactly 60 years since the amopi the Constituent Assembly of
the Constitution of India. India became free ofocwdl control in 1947. The usurped power
of the Imperialists was transferred to the ConstituAssembly of free India by the Indian
Independence Act enacted in June 1947 by the Biftegliament.

India is, according to the Constitution, a Union $fates not a Federation of
Provinces. Hence no state can secede from the Uanmhno territory however small can be
amputated out of India henceforth. States can impdearily or partly administered by the
Centre. Article 356 of the Constitution allows t@entre to take over the administration of
any State for a temporary period. Articles 247 58 2mpower Parliament to enact laws and
establish courts to enable the central Executivesupersede the state’s Executive in
administering law and order. There is a centrall ®ervice and a central police force
positioned in the states. Thus, the essence ditygoé the modern Indian Constitution is

unitary. We must safeguard this quality.

That essence is the Hindu tradition. Ancient BharaHindustan was ganapadas
and monarchs. But it was unitary in the sensetti@concept othakravartin[propounded
by Chanakyal, i.e., of sarvocch pramukh or chakravagirevailed in emergencies and war,
while in normal times the regional kings alwayseiefdd to a national class of sages and

sanyasidor making laws and policies, and acted accordtinipeir advice.

“Ph.D (Harvard), The author is a former Union CaebMinister of Law and Justice. This article isé@®n the
lecture delivered by the author at a function oizigah under joint auspices of Arundhati Vashishtha
Anusandhan Peeth and Adhivakta Parishad 8h\e#/ 2009, at Prayag U. P.



In that fundamental sense, while Hindu India mayehbeen a union of kingdoms, it
was not a monarchy but a Republic. In a monardig,King made the laws and rendered
justice but in Hindu tradition the king acted mua$ the President does in today’'s Indian
Republic. He acted always on advice of sages amghsas. Hindustan therefore was always a

Republic, except in the reign of Ashoka, i.e., mevenonarchy.

Because India’s Constitution today is unitary wsilbsidiary federal principles for
regional aspirations and the judiciary and courésrational, therefore the Constitution is a
continuation of the hoary Hindu traditiofihat is the first essential constitutionality fa.u

The Constitution of a nation is a framework ofnpiples, values, and canons on
which the society’s governance is rooted. It ihaitcodified as a written document as in
India and US, or unwritten and based on precedeniis UK. From the Constitution flow the
criminal and civil statutes which lay down the lawkich the citizen have to obey, and the
failure to do so invites sanctions and punishm#érdsinclude imprisonment and/or penalties

such as a fine. Enforcement of these statute®iRthe of Law.

The Constitution also prescribes the rights andedubf a citizen and it is the
responsibility of the State to ensure the citizetsdnis rights, as also encouraged to perform
his duties as a part of the soft infrastructafegood governance. These aspects have been

known to us asSmritis

Rule of Law is thus governance based on citizemghts & duties, while the
enforcement mechanisms are based on proceduresitset the Constitution [e.g., Article
226 and 32 on Writs] and the interpretations ofl dimection to the State of the same is given

by an independent judiciary.

In Hindu tradition, there is a highly sophisticateoldy of rules of interpretation and
procedures prescribed in JaiminRdimamsawhich sums up the general rules Myaya
Recently, a Supreme Court judge Markandeya Katjwpen court suggested the use of

Mimamsa rules over the traditional western Maxweticedures in our courts.

Thus, Constitutionality consists of thguality of the statutes, of enforcement
procedures of rights and the performance of dutieBned in conformity with the provisions
and principles of the Constitution. This qualityndae imbibed by us by studying the glorious

Hindu texts of Mimansa and Vedanta.



The broad rights of citizens of India are giverihia Preamble to the Constitution, viz,
justice, liberty and equality and fraternity, whigkere further elaborated as ideals to be
targeted by the State in the Directive PrincipleState Policy.

By the Forty-Second Amendment to the Constitutithre, Parliament also inserted
Article 51-A in the Constitution on duties of théizens. The rights of the citizens thus
enshrined in the Constitution of India are codifiad defined in various Articles of the

Constitution.

The concept of ‘Rule of Law’ in any society althbugfructured in a Constitution, has
to be based on universal principles. In particuRule of Law implies that life, liberty,
property and reputation will not be damaged or imguaexcept for a purpose stated in
constitutional law and in the manner so stated.iddependent judiciary therefore is the
corner-stone of any democratic constitutionaliBestruction of this corner-stone implies the
structure will come down; it will in fact collapséf it collapses we shall be plunged into the
darkness and the chaos of a totalitarian and dicghtregime. Why do we need the Rule of
Law and codified citizen’s rights? Because humangke non-human have cognitive
intelligence to conceptualize, invent and articeiwhich non-humans cannot do. Hence, this
enormous power should be used creatively; otherivisgn be misused for cruelty as Hitler
did. We could reduce ourselves thereby to non-huleagls. Human creativity can flourish

therefore only in an ambience of individual freedomon-violence, and complying with law.

! WE, THE PEOPLE OF INDIA, having solemnly resolved to constitute India ir@cSOVEREIGN
[SOCIALIST SECULAR -by later amendmenfp)EMOCRATIC REPUBLIC and to secure to all its citizens:
JUSTICE, social, economic and political,IBERTY of thought, expression, belief, faith and worship;
EQUALITY of status and of opportunity; and to promote amthregn all AND,FRATERNITY assuring the
dignity of the individual and the unity and integrof the nation;

2 51-A. FUNDAMENTAL DUTIES .- It shall be the duty of every citizen of India (a) abide by the

Constitution and respect its ideals and institigjdhe National Flag and the National Anthem; (rcsh and

follow the noble ideals which inspired our natioettliggle for freedom; [c] uphold and protect tbgeseignty,
unity and integrity of India’ (d) defend countrpdarender national service when called upon toajo(g) to
promote harmony and the spirit of common brothedhamongst all the people of India transcendingyiwlis,
linguistic and regional or sectional diversities;renounce practices derogatory to the dignity ofmnen; (f)
value and preserve the rich heritage of our conpasilture; (g) protect and improve the naturaliemment
including forests, lakes, rivers and wild life, atal have compassion for living creatures; (h) dgvehe
scientific temper, humanism and the spirit of imguand reform; (i) safeguard public property andabjure
violence; (j) strive towards excellence in all spgs of individuals and collective activity so tlihé nation

constantly rises to higher levels of endeavor ardesement.”



For this, the intelligentsia of a nation must badgto struggle and make sacrifices.
We Indians have done so twice already: First inRfleedom Struggle (1906-1947), and the
second in the Struggle against the Emergency (¥975n which struggle this author had
played a major parAn independent judiciary therefore is the cornemsgt of any democratic
constitutionality. Destruction of this corner-stone implies the &inee will come down; it
will in fact collapse. If it collapses we shall pkinged into the darkness and the chaos of a
totalitarian and dictatorial regime.  What mechargsneed to be in place to achieve this
great goal of constitutionality? For this, in IndRart Il of the Constitution is the bedrock
which Part includes Articles that guarantee tdralians freedom of life, liberty and property,
and the seven freedoms of speech, assembly, assocrmovement, residence, acquisition of
property and the right to practice any professibimese rights known as ‘Fundamental’ if
sought to be abrogated or violated have to be eafoby an independent judiciary.

The Constitution of India being supreme law, heexwery other law must conform to
the Constitution. Any law which runs counter te tBonstitution can be struck down after a
judicial review by Courts, as ultra virekudicial review thus is one of the essential pdlaf
constitutionality for an impartial and independgudiciary.

That is, while citizen rights are defined by thenGtitution, it is to be enforced and
given content by the judiciary. The judiciary isther subservient to the Government on the
one hand nor to the people on the other. The jadidherefore stands above the popular
frenzy and the Government might.

Just as Parliament and Legislatures represent tileofMhe sovereign people, the
judiciary must represent the conscience of the reaye people The former is secured by
periodical elections, while the other is ensured Ig-long training, character, and
experience. These uphold the constitutionalityhmrule of law.

In order that the spirit of justice may prevailtive society, therefore a well defined
Constitution and independent minded judges arssangial as the structure of Institutions in
the Constitution, so that laws are understood aalitadministered. Strong, impartial and
capable judiciary is the greatest need of the hoday as we are passing through testing
times globally. But everything is being done to emdine it. Our Hindu legacy is being

squandered

The concept of Fundamental Rights {Part 1ll of thdian Constitution} was not a
legacy of allegedly ‘humane’ British Colonialistss British historians claim. In fact they
blocked as best as they could. The demand for itatishal guarantees of human rights by

Indians was made as far back as in 1895 in thet@@atnen of India Bill, popularly called the
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Swaraj Bill, which was inspired by Lokmanya Tilakje of the great freedom fighters and

architects of India’s independence.

This Bill envisaged for India a Constitution guasseing to every one of its citizens
freedom of expression, inviolability of one’s housght to property, equality before the law,
equal opportunity of admission to public officegght to present claims, petitions and
complaints and right to personal liberty. This, British rejected. In the Madras Session of
the Indian National Congress in 1927 it was laidvddhat the basis of a future Constitution
must be a declaration of fundamental rights. Bug¢ tBritish Government’s Simon
Commission in 1927 turned down the demand for fomef#tal rights on the ground that
“abstract declarations are useless, unless thast e will and the means to make them

effective”. So much for the British claim of theglacy left behind by them.

In 1931,in its Karachi Session, the Indian National Congnesterated its resolve to
regard a written guarantee of fundamental rightessential to any future constitutional set
up in India. This demand was reiterated by thedndeaders at the Round Table Conference
with the British held in London in 1932.

The Joint Select Committee of the British Parliatrmnthe Government of India Bill
of 1934 again rejected those demands. The Commhteeever, conceded that there were
some legal principles which could be appropriatelyorporated in the new Constitution
envisaged under the Government of India Act, 1€35 we therefore countenance that these
elementary basic rights, sanctified by the blood sacrifice of the Indian people, be taken
away from them by any ruling party majority in Rament, if it chose to amend the
Constitution by availing of its two-thirds majority both Houses of Parliament? Obviously

not!
2. BASIC STRUCTURE AS CONSTITUTIONALITY

In 1952, the Supreme Court had held that fundarheigtats were within the power
of amendment granted under Article 368 of the Gtrigin. In 1965, though the question did
not directly arise, the Supreme Court by a majasityhree to twareaffirmedthe view that
the amending power could reach fundamental rigbttang doubts were however expressed
by two Judges, namely, Mr. Justice Hidayatullah &md Justice Mudholkar about the

amendability of fundamental rights.

But in 1967, the Supreme Court in the Golaknatreclay a thin majority of six to
five, held that Parliament hatb powerto amend any of the provisions of Part Ill of the
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Constitution so as to take away or abridge fundaateight. The Supreme Court held that a
constitutional amendment had to conform to the igioms of fundamental rights just like
any other ordinary law. Accordingly, if the comstional amendment violated any

fundamental right, it was unconstitutional.

Some in executive authority thought that this judginwas harmful to economic
development and an audacious negation of Parlimnestupremacy. In fact in Parliament,
Left-leaning Congress Ministers attacked the Supr@uaurt acting as a “Third Chamber” of
Parliament. The Constitution (Twenty-fourth Amendht)edct, 1971 was therefore passed to
nullify the effect of this judgment. This amendmevds promptly challenged in Supreme
Court. A full Bench of thirteen Judges of the SupeeCourt was constituted to consider the
guestion of the validity of the Constitution (Twetburth Amendment) Act. The case
directly raised the issue of amendability of fundsutal rights.

On April 24, 1973, the Supreme Court deliveredigtoric judgment in Kesavananda
Bharati v. State of Kerala cdseSix judges held that the power of amendment plesary
and was not subject to any implied and inherenitditions in respect of any matter, including
fundamental rights. Six other judges and the Cl#l tieat Parliament could not, in exercise of
its amending power, destroy or damage the basictste of the Constitution by altering the
essential features of the Constitution and thatldmmental rights were essential features of

the Indian Constitution.

Accordingly, a constitutional amendment which megm@bridged a fundamental right
with ‘reasonable restrictions’ was not unconstdoél, but if it abrogated a fundamental
right, the Supreme Court would strike it down asamstitutional. Hence, by a majority of
one, the concept of an unamendable basic strucfuhe Constitution came into vogukhis
is the third pillar of Constitutionality.

Thus Part Il consisting of Fundamental Rights Ipegaunamendable and hence
beyond any Parliamentary majority. Unless a revatuscraps the Constitution, it is now a
permanent given in Indian affairs. Every law andheaf the Constitutional amendments
proposed must pass this test of constitutionality.

In 1975, India experienced a threat to fundamengiits from a new angle-it's
complete suspension. Prime Minister Mrs. Indira @anclaimed that the nation was
threatened by internal disturbance. Part XVIII tbk Indian Constitution deals with
Emergency provisions that enable temporary susperwdi fundamental rights. Article 352

3 AIR 1967 SC 1641
4 AIR 1973 SC 1461
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had empowered the President to issue a ProclamattiBmergency if he was satisfied that a
grave emergency existed whereby the security ofalméas threatened by war or external

aggression or internal disturbance.

Since this last expression was vague and liabieisose as was in 1975-77, therefore
by the Constitution (Forty-fourth Amendment) Ac97B during the Janata Party rule, the
expression ‘armed rebellion’ was substituted fer élkpression “internal disturbance”. While
a Proclamation of Emergency is in operation, Aeti869 empowers the President to suspend
the right to move any court for the enforcemenfuoidamental rights. The Supreme Court in
its judgment in ADM Jabalpur v. S. Shukldeld that right to life and personal liberty was
suspended during the operation of the Proclamatidmergency and during that period, the

writ of habeas corpug not available.

By reason of the amendment of Article 359 of thengibution by the Constitution
(Forty-fourth Amendment) Act to meet requirementsconstitutionality, the provisions of
Article 21 cannot now be suspended or derogated from evenglan emergencyNo court

can hereatfter rule that habeas corpus is not daitluring an emergency.

The relationship of fundamental rights with thedative Principles of State Policy in
part IV of the Constitution has been a subject afisiderable and continuing debate. A
division of fundamental rights into two categoriegusticiable and non-justiciable — was
recommended by the Sapru Committee as early as. 184%he time of framing the
Constitution, the Advisory Committee on FundamerRaghts recommendediWe have
come to the conclusion that in addition to thesedamental rights, the Constitution should
include certain directives of State Policy whidhough not cognizable in any court of law,

should be regarded as fundamental in the governahtiee country’

Directive principles are not enforceable by anyrtbut the principles laid down are,
nevertheless, fundamental to the governance ofdhatry and it is the duty of the State to
apply these principles in making laws (Article 3Part IV prescribes the goals or the ideals
to be achieved by India as a Welfare State. Fued#ahrights are the means for realizing

these goals.

At one stage there was a sharp controversy regpttim role of fundamental rights
vis-a-vis directive principles. Early judicial ttking took the view that directive principles

were subsidiary or subordinate to fundamental sight

5 AIR 1976 SC 1207
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Subsequent decisions of the Supreme Court have tiié there is no conflict on the
whole between provisions contained in Part Il &watt IV. They are complementary and
supplementary to each other. In keeping with thacpples of harmonious constructioa,
Mimamsa Nyaya principlethe court must wisely read collectively Directi?ginciples of
Part IV into the individual fundamental rights carP I, neither part being superior to the
other. Together, they form the core and conscieoicghe Constitution to guide our

democratic nation.

Article 19 of the Constitution which guarantees $ine freedoms as it now stands, is
however, confined to citizens. It provides that jeabto certain reasonable restrictions,
citizens shall have the rights for example: (afre@dom of speech and expression; (b) to
assemble peaceably and without arms; (c) to folsnaations or unions; (d) to move freely
throughout the territory of India; (e) to residedasettle in any part of the territory of India;
and (g) to practice any profession, or to carry awy occupation, trade or business.
Reasonable restrictions concept has been clarifiethe Supreme Court in a number of

judgments. The Constitutionality of these restoict is tested against public interest.

Article 25 states: “Subject to public order, mdyabnd health and subject to the
other provisions of the part dealing with fundanaénights, all persons are equally entitled to
freedom of conscience and have the right freelgradess, practice and propagate religion”.
This too has been interpreted by the courts to ti@dlit is reasonable to hold that there is no
fundamental right to convert anyone to anothergi@h. In another Constitution Bench
judgment, the Supreme Court laid down that total ban on staughter was a reasonable

restriction on Article 25.

To enforce these fundamental citizens rights, tigkah Constitution has provided the
right to constitutional remedies e.g., the right tmve the Supreme Court directly by
appropriate proceedings for the enforcement of rights conferred by Part Il of the
Constitution, the Supreme Court having power taesdirections, orders or writs appropriate

for such enforcement.

Many case laws have come on the books over theslastlecades which have
enlarged the scope of Fundamental Rights itself.xample, prior to the decision of the
Supreme Court in Satwant Singh Sawhney v. The Upibindia {(1967) 3 SCR 525},
passports were issued by the Government of Indiaxercise of its executive power to
conduct foreign relations. The Government hadefoee claimed an absolute discretion in

the matter of issuance of passports. The majorggisibn of the Supreme Court in

61959 SCR 378
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Sawhney’s case denied any such absolute power.Cobd held,nter alia, that the right to
travel abroad is a part of a person’s personaitib@ which he could not be deprivedcept
according to procedure established by lawterms of Article 21 of the Constitution and as
there was no law establishing such procedure, tbeedment had no right to refuse a

passport to any person who might have appliedh®isame.

In compliance with the above decision of the Sug&ourt, the Passports Act, 1967
was passed by Parliament. Later in Maneka Gandbinion of Indid the Supreme Court
has held that the procedure for granting or forammqling a passport should be “reasonable
and fair” as otherwise the fundamental freedom gutaed under Article 14 and Article 21 of
the Constitution would be infringed. Therefore, tRassports Act (1967) now contains
provisions for grant or refusal of passports, remesé passports and variation, impounding
and revocation of passports. All those provisibase to be construed harmoniously with
Article 14, 19 and 21 of the Constitution of Indie Mimansa Nyaya can teach us.

3. THE RIGHT TO INFORMATION

For rule of law to take root, however, there mustalwareness of the people of their
rights and avenues of enforcement. For which &RaInformation (RTI) law is essential. |
can say with great pride that as a Lok Sabha MPJead the first Private Member’s Bill in
1982 on Freedom of Information. It was not takenamgl it lapsed after the House was
dissolved in 1985.

Besides information, the people should also have kmowledge, under the
Constitution, of the procedure to enforce theihtsgof citizenship through courts. Also to be
able to assemble, pool information, and to struggle-violently to seek compliance of the
State agencies with the provisions of the Constitut For success in these efforts, there
should be a firm commitment to truth of the peopled respect for healthy dissent.

One method mechanism of enforcing the citizen sigtifectively is to enact a law to
make it a right for citizens to know, and also aydoef the State to inform the citizens. This
has now become possible through case laws. Thensfdas leak case for example had given
the Supreme Court an opportunity to conclusiveyydawn the law with regard to right of a
citizen to have access to information. Ultimatelyseries of cases led to Parliament enacting
a Right to Information Act (2005).

The Supreme Court recognized this right to know gage this right a concrete
shape. The result is that the Government can noe nal@cline even if delay giving

7(1978) 2 SCR 621
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information to a citizen. The procedure laid dogiguite easy. When a request is made by a
citizen, the Government cannot simply file the regjult has to say yes or no to the request,
and defend the decision to say ‘no’. A citizen Ildomormally approach a court of law to
exercise his right to know. But, of course, the &owment can then claim privilege, or the
Government can always try and seek the protectioth@ Official Secrets Act to deny

information.

The Supreme Court in several judgments apprectatachot only does a citizen have
the right to know, but that the Government also aatlity to inform. The right to know and
the duty to inform are really two sides of the saroe. In Raj Narain vs. Indira Gandhi
cas& the famous Justice Mathew expressed the viewthigapeople had a right to know
every public act, everything that is done in a pullay, by their public functionaries and
further that the right to know is derived from thencept of freedom of speech, i.e. a
Fundamental Right under Article 19 of the Consiatit

What information should be included in the rightkttow? There are essentially two
kinds of right to know information. Firstly, inforation in which an individual is personally
interested and secondly, information in which thel at large is interested.

As regards information of individual importanceséems quite obvious that a person
has the right to know everything that personalfeet him. For example, an employee must
know whether his employment is hazardous and itls® reason why. He or she must also
know what are the consequences that he may hdaedand what steps be taken to prevent
a disaster, or if a disaster does strike, whattmgraction can be taken. The employee must
have immediate knowledge of these facts, or at lags-frame within which he must act so
that damage is minimized. The employee must alssvkmhere the effects of the disaster or
hazard will be felt; will he be personally affectedwill the other workers also be affected or
will the entire locality be affected. A housewifeust know whether the drinking water in the
house is safe and if not, the reason why. She alsstknow the consequences of drinking

unfit water so that she can immediately warn herilfg and if necessary, her neighbours.

Immediate availability of such information will &ble her to take appropriate
remedial action and safety precautions, such dm@ahe water before drinking it. Similarly,
the public at large must be told that they arediagi in areas which are environmentally
hazardous so that they can take necessary sagtgyiions. For example, it is believed that
in 1984 before the Bhopal Gas Leak, not many pewmpEhopal knew that Union Carbide

was dealing in toxic substances. Of those whokdmv, not many were aware that merely

8 AIR 1975 SC 2279
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putting a wet towel on one’s nose could substdwpti@inimize the effects of toxic gases.

Because of a lack of such basic information, hutslref people unnecessarily died. The
residents of Bhopal were not only deprived of thiaght to life, but also their right of safe

residence guaranteed by Article 19(1)(e) of the<tiartion.

Another reason why disclosure is essential is edloe availability of information
can lead to cure, in the event that preventiorotgoossible. In the event of a war, the people
must know where they can find air-raid sheltersvbat precautions to take in the event of an
air raid. If such information is withheld, livesshich could otherwise be saved, will be

needlessly lost.

Why should there not be a duty to inform? Everydhg courts give reasoned
judgments so that a litigant may know why he hassnoceeded in his case before the courts.
The courts also strike down orders if the aggriepady has not been informed of the case
against him to be met, that is to say, that henmaseen given any ‘show case’ notieeidi
alteram parteqp  Similarly, in matter of preventive detentiometcourts set detenues at
liberty because they have not been informed ofgifleeinds of detention or because all the
documents before the detaining authority were mstlased to him, or even in the language

he knows.

These instances indicate that the courts have éihphlready recognized the duty to
inform especially in matters concerning justicar fday and personal liberty. Surely, the
courts can explicitly also recognize the duty téoim in cases where the right to life is
threatened, more so in cases where the right ¢ohlifs actually been extinguished. This
recognition is all the more imperative, when itréalized that in matters concerning the
environment, it is not as if only one life is thteaed, but as we saw in Bhopal Gas Leak
Case, in thousands.

The task of collecting such information vital fautgic knowledge, is not beyond the
means of the Government. The infrastructure isadlyeavailable and provided time to time
to Parliament. This can be suitably adapted tondeds and requirements of the general
public. For example, motor vehicles are registenagty year for road tax. While applying for
registration, the owner of the vehicle can be nexglito give a test report on auto-emissions.
Similarly, while issuing industrial licenses, th@@rnment can direct the applicant to give
information with regard to the raw materials uséde environmental impact of the
manufacturing processes, whether any hazardousaswles are stored or manufactured and
the measures that the applicant proposes to takehéo safety of workers and nearby

residents.
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Even the Government has collected the relevaotnmdtion, it should be obliged to
disseminate it in public interest. The dissemimaibd information is also relatively simple.
The government can use the electronic media suchVaand Internet, and disseminate
information. The literate people can also be imed through newspaper advertisements,
brochures and leaflets. There are other avenumsstookers are told by a warning on
cigarette packets itself that smoking is injurigashealth. For the uneducated but literate,
picture posters can also be used for conveyingrnmdtion. The help of communication
experts such as NGOs can also be taken to disseemifarmation in remote and backward

areas.

All these requirements have finally been codified d@ 2005 law, the Right to
Information Act. The proper application of lawite needs as the society today realizes more
than ever before its rights and obligations reguihe judiciary to mould and shape the law to
deal with such rights and obligations. The merestexice of a particular piece of beneficial
legislation cannot solve the problems of the sgcadtlarge unless the judges interpret and
apply the law to ensure its benefit to the righargers. Initially the Indian Supreme Court
followed a narrow doctrine and to shy away fromalepment and enlarging the scope.

4. ARREST AND DETENTION

For example, soon after the Constitution came fatoe in 1950 in A.K. Gopalan’s
casé, the Supreme Court placed a narrow and restriatieepretation upon Article 21 of the
Constitution. By a majority, it was held in thatseathat “the procedure established by law
means procedure established by a law made by #te”@ind the court refused to infuse in
that procedure the principles of natural justicke Tourt also arrived at the conclusion that
Article 21 excluded enjoyment of the freedoms gasead under Article 19. The doctrine of
exclusivity of fundamental rights as evolved in @lgm’s case was thrown overboard by the
same Supreme Court about two decades later in Ratiknalization casé and four years
later in Hardhan Saha’s caSethe Supreme Court judged the constitutionalitp@ventive

detention with reference to Article 19 also.

Twenty eight years after the judgment in Gopalaa'se, in 1978 the Supreme Court
in Maneka Gandhi's ca¥e pronounced that the procedure contemplated bigl&r21 must
be ‘right, just and fair’ and must pass the testeaisonableness. The procedure should be in

conformity with the principles of natural justicenda unless it was so, it would be no

° AIR 1950 SC 27

Y AIR 1970 SC 564
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12 AIR 1978 SC 592
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procedure at all and the requirement of Articlev2duld not be satisfied. In 1994 in the
Joginder Singh case, the Supreme Court laid dovenastitutionality that just because the
police have the power to arrest in a registere@ tiaat discloses a cognizable offenites
not necessary to do so.

An enforceable right to compensation in case aftute’ including ‘mental torture’
inflicted by the state or its agencies is now & pathe public law regime in India. In many
of its decisions, the Supreme Court of India stheeew era of compensatory jurisprudence
in Indian legal history. This newly forged weapam help the torture victims has been

sharpened in many of its decisions.

In the famous D.K. Basu’s 1997 Supreme Court ddmeecourt went to the extent of
saying that since compensation was being directethé courts to be paid by the State,
which has been held vicariously liable for theghé acts of its officials, the reservation to
Article 9(5) of ICCPR? by the Government of India had lost its relevanda. fact, the
sentencing policy of the judiciary in torture reldtcases, against erring officials in India, has
become very strict. For an established breach mdidmental rights, compensation can now
be awarded in the exercise of public law jurisdietby the Supreme Court and high courts,
in addition to private law remedy for tortuous antiand punishment to wrongdoer under

criminal law.

In Nilabati Behera’s casé the Supreme Court went even further: “The Cowuftere
the infringement of fundamental right is establgshtherefore, cannot stop by giving a mere
declaration. It must proceed further and give censatory relief, not by way of damages as
in a civil action by way of compensation under fheblic law jurisdiction for the wrong
done, due to breach of public duty by the Stateabfprotecting the fundamental right to life
of citizen. To repair the wrong done and give jualicedress for legal injury is a judicial

conscience.”

What has been and is being done by the higheciargiin India within sixty
years of Independence is something which can lokteabe extraordinary. The Supreme
Court of the United States took a hundred and tyemte years to rectify its abhorrent
judgment on slavery. The Dred Scott v. Sandforthat court held that a ‘Negro’ was the
property of his master and not a ‘citizen’ therédyjitimizing ‘slavery’ and discrimination on
the grounds of ‘colour and creed’. This doctrineswast away in 1978 by the same court,
when it said that slavery is a de-humanising dedpécinstitution denying human dignity to

13 |International Covenant on Civil and Political Righ
14(1993) 2 SCC 466
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such an extent that no court of law can upholait gave it a decent burial in Bakke’s c4se
We abolished untouchability in the ConstitutioreitsThis has been backed by a catena of

judgments.

The judiciary has, thus, been rendering judgmeittishware in tune and temper with
the legislative intent while keeping pace with tiared jealously protecting and developing
the dimensions of the fundamental human rights h&f titizens so as to make them

meaningful and realistic.
5. PUBLIC INTEREST LITIGATION

In view of the operations by the courts on a wickamvass of judicial review, a potent
weapon was forged by the Supreme Court by way dlipunterest litigation (PIL) also
known as social or class action litigation. The i@ape Court has ruled that where judicial
redress is sought in respect of a legal injury ¢egal wrong suffered by persons, who by
reason of their poverty or disability are unablepproach the court for enforcement of their
fundamental rights, any member of the public, actiona fide, can maintain an action for

judicial redress.

Thus, the underprivileged and the downtrodden lsmeeired access to court through
the agency of a public-spirited person or orgarpatThis weapon was effectively used by
the Supreme Court and the high courts, being Catisthal courts, to a large extent from
1980 onwards. The decisions of the Supreme Cousdeireral decisions thereafter, more
particularly in the decision of the Supreme Conr8iP. Gupta’s caSerepresent a watershed
in the development of PIL and liberalization of t@ncept of locus standi to make access to

the courts easy.

The principle underlying Order 1 Rule 8, Code ofill’rocedure has been applied in
public interest litigation to entertain class aotand at the same time to check misuse of PIL.
The appointment of amicus curiae in these matfemsdessary can ensure objectivity in the
proceedings. Judicial creativity of this kind hamleled realization of the promise of socio-
economic justice made in the preamble to the Cuistin of India, thus furthering the
enforcement of citizenship rights.

The expanded concept dbcus standiin connection with PIL, by judicial
interpretation from time to time, has expanded jhesdictional limits of the courts

exercising judicial review. This expanded role bagn given the title of ‘judicial activism’

1515 L Ed 69(1857)
16438 YS 265; 57 L Ed 2d 750 1978
7 AIR 1982 SC 149
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by those who are critical of this expanded roletlad judiciary. The main thrust of the
criticism is that the judiciary by its directives the administration is usurping the functions
of the legislatures and of the executive and isinm the country and, according to some
ruining it.

What these critics of the judiciary overlook isttitas the tardiness of legislatures and
the indifference of the executive to address itselthe complaints of the citizens about
violation of their human rights which provides thecessity for judicial intervention. In
cases where the executive refuses to carry ouegiglative will or ignores or thwarts it or
fails to perform its statutory duties, it is suréggitimate for courts to step in and ensure
compliance. When the court is apprised of andatssfeed about gross violations of basic

human rights it cannot fold its hands in despad ok the other way.

If the judiciary were to shut its door to the zéins who finds the legislature as not
responding executive indifferent, the citizen wouldimately take to the streets and that
would be disastrous both for the rule of law anthderatic functioning of the state. Courts
have come to realize and accept that judicial respdo human rights cannot be blunted by
legal bigotry. Courts in India no longer feel boumdthe rigid rule of locus standi where the
guestion involved is injury to public interest. ditiary in India thus has been the most
vigilant defender of democracy, democratic valuss eonstitutionalism. It has been a sound

enforcement mechanism of citizenship rights.

It must always be remembered however that the pidgexercise of their power of
judicial review are not expected to decide a disput controversy for which there are no
‘judicially manageable standards’ available witherth Usually that means standards
regarding arbitrariness, or unreasonableness mtedt by bias. The court therefore do not
interfere with the policy matters of the executieless the policy is either against the
Constitution or some statute or is actuated by rfidés. Policy matters otherwise, are thus
best left to the judgment of the executive. Albe danger of judiciary creating a right
without the possibility of adequate enforcementl wihdermine the credibility of the
institution. Courts cannot ‘create rights’ wherenaexist nor can they go on making orders

which are incapable of enforcement or violativethfer laws or settled legal principles.

When people’s rights are trampled upon by domirgdements, PIL emerges as a
medium of struggle for protection of their humaghts. The legitimacy which PIL enjoys in
the Indian legal system today is unprecedented. aetivism interrogates power and thus

makes the courts as people’s court. A fairly freedim acts adds to this ambience as a
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catalyst to ensure implementation of rights andigiunent of its infringement, but focusing

on unattended events and criminal acts.
6. CONCLUSION

The Rule of Law and Citizen Rights enforcementinamisms are part of the soft
infrastructure essential for humane and good garer®. In India, thanks to a Written
Constitution and a reasonably independent judicitdrg Rule of Law is largely followed,
safeguarded by case law and a compliant civil $pcie Citizenship rights and
constitutionality are protected by recourse to guadi review by courts, by the Right to
Information Act, and with the weapon of Public kst Litigation (PIL). The greatest
contribution of PIL has been to enhance the acetility of the governments towards the
human rights of the poor. The judges acting alarot provide effective responses to state
lawlessness but they can surely seek a formatiomoahs where political power becomes

increasingly sensitive to human rights.

Thus, the enforcement mechanisms have been fuigjioreasonably well in
democratic India, and could serve as a model foerotountries in Asia. In a nutshell,
democracy as practiced may not ensure rule of laglv atizenship rights, but there is no
other alternative system which can. We must theeefleepen democracy rather than despair
with what we have. Ultimately democracy has tchbene grown. There cannot be a green
house, transplant of democracy. The world is howeweving towards a consensus that

human rights are least insecure in a democracy.

Besides intra-national mechanisms to enforce cish@ rights, there is now a
growing possibility of international mechanism teed substantial moral pressure through
the United Nations. This pressure is not only tiegaard individual rights but also to help
assist the deepening of democracy within natios. éxample, the increasing democratic
liberalization in the world is making transfer obwer more civi. One of the more
remarkable transitions was in Senegal. PresidenioAlDiouf's loss in an open election in
February 2000 ended four decades of one-party rBEnegal became part of the refreshing
trend in Africa of leaders leaving office throudtetballot, a rare occurrence until recently.
Yet despite undoubted benefits, the transition éonadcracy in many countries remains
imperiled, insecure, and fragile. The spread of amarcy is important, but we must not

overlook the challenges and dangers.

We must remember that Democracy is the only fornpaditical regime compatible
with human rights.. However, it is not enough tdabbsh electoral democracy. Several

policy interventions are required to realize a mf rights under democratic government.
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Some rights require mechanisms that ensure proteétom the state. Others need active
promotion by the state. In this context, four definfeatures of a democracy based on human
rights are to be taken note of, *holding free aaid élections contributes to fulfillment of the
right to political participation, *allowing free dnindependent media contributes to
fulfillment of the right to freedom of expressiothought, information, and conscience,
*separating powers among branches of governmeps lgbtect citizens from abuses of their
civil and political rights and * encouraging an apavil society contributes to fulfilment of
the right to peaceful assembly and association.opan civil society adds an important

participatory dimension, along with the separatbbpowers, for the promotion of rights.

These rights are mutually reinforcing, with prograas one typically linked with
advances in others. Openness of the media, famgea is usually correlated with the
development of civil society institutions. But dernacy is not homogeneous. From the
several forms of democracy, countries choose diffeinstitutional mixes depending on their
circumstances and needs. For simplicity, it hetpgistinguish two broad categories of
democracies — majoritarian and inclusive. In aagm@rian democracy, government is by the
majority, and the role of political minorities i bppose. The danger is that many minorities
in plural societies may be permanently excluded¢rihinated against and marginalized —
since this would not affect the electoral prosp@&ttsnajority-based political parties, which
can lead to violence. Hence we should strive for iaclusive society. Before the
retrogressions were imposed, Hindu theology with dictum “Ayam Nijah Paroveti;
Ganana Laghuchetasaam; Udaar Charita-nam tu; Vasummiva Kutumbakkam”
eminently qualifies for being called an inclusivieedlogy on which such society was
structured for centuries. The Mimamsa Nyaya addbstamce for the search for

harmonization of Hindu theology.

In the liberal democratic model all individuals ametonomous in displaying public
loyalty to the state, while their various privatg/dlties —religious, ethnic or regional — are
ignored. This puts the emphasis on a majority’itrigp decide. But when collectives of
unequal size live together in a democracy and ddaee identical or cross-cutting interests,
conflicts become likely such as in Nigeria. HenceCanstitution and Constitutionality

become the imperative for conflict resolution.
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CONSTITUTION OF INDIA AND ROLE OF JUDICIARY

Dr. M. Rama Jois

Abstract

An analysis of the provisions of the Constitution lsows that the distribution of

power among the three organs is made in such a w#lyat each organ functions
effectively but without exceeding its limit. The dties assigned to the judiciary
are to maintain the balance between the rights ofhe individuals and the

powers of the legislature and the executive, who arempowered to regulate and
curtail those rights in the interest of the generalpublic. A reading of these
provisions indicates that they are intended to pronde a powerful and

independent judiciary for enforcement of the rights of citizens. The whole
object and purpose of establishing such an indepegrdt judicial system is that
however weak an individual may be and however powérl the opponent who

has deprived his right or who has inflicted injury may be, the law shall function
without fear and favour on the time tested principkes of “however high you may
be, the law is above you”.

The Legislature, the Executive and the Judiciagythe three organs of our Democratic
structure of Government brought into existence,eandur Constitution, among whom the
sovereign powers of the Union of India and of th&tés are distributed. Under the provisions of
the Constitution they are invested with the powed duty of implementing the noble objectives
set out in the preamble. The degree of achievewofehiese objectives depends upon the degree
of effective functioning of each of the three organAn analysis of the provisions of the
Constitution shows that the distribution of powsraag the three organs is made in such a way
that each organ functions effectively but withoxteeding its limit. The power to ensure that
the legislature and/or the executive do not exd¢kedimits of their power and thereby encroach
upon or curtail the right conferred on the citizeri® is aggrieved by the unconstitutional and/or
unlawful actions of the legislature and/or the exiee, is conferred on the Judiciary. Thus the
judiciary is given the pride of place in the Congton, as it should be; for, it is necessary fa t
fulfillment of the objectives of the constitutioBxercise of such power is possible only by an
independent impartial and fearless judiciary. Thoastitutional provisionsare designed to

provide such a judiciary.

The preamble, which is the constitutional manifegiclares that object and purpose of
the constitution isnter aliato ensure equality in evergspect and social, economic and political
justice to all the citizens. The Preamble to oun&ibution is not an ordinary preamble as found
in any other statute. It has a great historicalkkgeaund, and was adopted by the Constituent

Assembly after enacting the main provisions sooasnisure that the ideals for the achievement

" M.P. Rajya Sabha, former Chief Justice of Punjabtdaryana High Court and former Governor of Biaad
Jharkhand.
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of which our people fought for centuries and foriahh purpose severaprovisions are
incorporated in it, are correctly summed up. Theaprble discloses the basic structure or
foundation on which ougrand mansion of Democratic Republic is foundede Ehirit of the
preamble pervades amdanifests itself in every important provision oétlonstitution. Chief

Justice Sikri, in the case Keshavanandapointed out this in the following words:

“It seems to me thahe preamble of our Constitution is of importanod #he
Constitution should be read and interpreted inlifte of the grand and noble
vision expressed in the preamble.”

One of the most important aspects which flows frim preamble and which the
Constitution has ushered in, is the Rule of Law ndnsure justice to every person through an
independent judiciary. Because it is by Rule of laompled with independent judiciary, who can
be approached when law is violated, the right efithmblest of the citizens could be protected
whenever he suffers from its unjust encroachmeme. important aspect of the rule of law is that
no executive action to the prejudice of an indiadoan be taken except with the authority of
law. It is needless to mention that such law musirbconformity with the provisions of the
Constitution i.e., law must be valid. In fact, this lse essence of the constitutional scheme of
checks and balances. This principle was enuncilayethe Supreme Court iState of Madhya

Pradeshv. Bharat Singhin the following words:

“Our federal structure is founded on certain fundatal principles, (1) The
sovereignty of the people with limited Governmentitharity, i.e., the
Government must be conducted in accordance withvihef the majority of
the people. The people govern themselves througlr tlepresentatives
whereas the official agencies of the executive Guwent possess only such
powers as have been conferred upon them by thelge@ There is
distribution of powers between the three organsthaf State-Legislative,
Executive and Judicial, each organ having somekctieect or indirect on the
other; and (3) the rule of law which includes judicreview of arbitrary

executive action.”

The duties assigned to the judiciary are to maintia@ balance between the rights of the
individuals and the powers of the legislature amel éxecutive, who are empowered to regulate
and curtail those rights in the interest of theegahpublic. Therefore the judiciary is given the
power to adjudicate upon the rights of the citizand to ensure that the balance required to be

maintained by the constitution as between the sigtitthe individuals and the interests of the

! AILR. 1973 S.C. 1461
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society is not broken. It is also the duty of thdigiary to enforce the rights of any individual

who approaches it, against another individual.

In order to secure justice for all, the Constitn&ibProvisions not only confer various
rights on individuals but also provide constituabmemedy for enforcement of fundamental
rights against the State and its instrumentalitl@®ugh the highest court — the Supreme Court,
under Article 32, and for enforcement of all then€itutional and legal rights against the State
and its instrumentalities before the High Courtabbshed for each of the States. In the
Constitution itself important provisions relating Constitution and Organization and also
jurisdiction and powers of Supreme Court and tighHCourts have been incorporated. Further
gualification and procedure for appointment of jesigtheir age of retirement and security of
tenure are all prescribed in the Constitution. Adiag of these provisions indicates that they are
intended to provide a powerful and independentcjady for enforcement of the rights of

citizens.

The founding fathers of the Constitution have d#den care to incorporate provisions in
the Constitution itself to ensure the independesfcihe judiciary to the people upto the lowest
level. Some of them are:

1. The qualification for appointment of District judgés prescribed and the appointment

has to be made only on the recommendation of tiga Bourt (vide Article 233);

2.  The appointment of persons to all the cadres ajgsdelow the cadre of District judges
should be made in accordance with the rules fraoyeitie Governor in consultation with
the High Court (vide Article 234); and

3. Administrative control overall the lower courtsvssted in the High Court of the State

concerned (vide Article 235)

By these provisionshe independence of the subordinate judiciary dredsecurity of
tenure (including security in the matter of themspngs, transfer and the like), are assured as by
Article 235 the entire administrative control otiee subordinate courts is entrusted to the Judges
of the High Court, whose security of tenure is eeduoy Article 218. The necessity of these
provisions to place subordinate judiciary beyondaceive interference was felt as early as in the

year 1933-34 when the Joint Parliamentary Committade the following observations:

“It is the subordinate judiciary in India who abpeought most closely into
contact with the people and it is no less importpethaps indeed even more
important, that their independence should be pldmaend question than in

the case of the superior judges.”
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The intention of incorporating the special prowisaelating to the entire judiciary, in the
Constitution itself was to secure to the peopleralependent and fearless judiciary. Therefore,
the distribution of power among the three organthefState has been declared by the Supreme

Court as one of the basic structures of the Canistit.

Under the scheme of the Constitution the peoglelihe right to secure justice through
an independent and impartial judiciary wheneveis itnfringed by the state or by any of its
instrumentalities or by other individuals. It igaligh an order of the Court alone an individual
who is deprived or denied of his right by the Statdy any other person secures relief which he
is entitled to. The whole object and purpose d¢étdshing a judicial system is that however
weak an individual may be and however powerful dpponent who has deprived his right or
who has inflicted injury may be, even if it werelie the Legislature or the executive itself, so
long as law is on his side he is entitled to seaurerder in his favour, from the judiciary and
once such an order is made by the competent Cloairtan also get it enforced or executed
against his opponent, with the aid of the powethefState. It means, no individual not even the

Government is superior to law.

This is the concept of supremacy of law, underraat@atic form of Government whose
powers are regulated and/or controlled by a writt@mstitution. This concept was evolved in
this country from times immemorial even when thetegn of Government provided for was it
should be headed by a King. We can certainly baguad our ancestors for, undeajadharma,
the law which laid down the powers and duties &irag — which was the Constitutional law of
ancient India, “Supremacy of law” and the duty o State to dispense justice according to law
and impatrtially had been laid down in clearest terithis has been forcefully brought forth in

the following way,

ARAT—ETTRT &5 JGH: | THGHIR AR |
371 3TN TAATTHTINTCT €H0T | JIT _TsT UaH | |

“Law (Dharma) is the king of kings. No one is supeto law. The law aided
by the power of the king (State) enables the wegkvail over (establish his
right against) the strong.”

The verse firmly declares that the law is suprem the political ruler is not above the
law. He is subordinate to law and is under a datgrtforce the law and give relief to any person
who has suffered legal injury at the hands of thetl@er however weak the former and however

strong the latter. The doctrine that ‘King can a@owrong’ which was prevailing elsewhere was

2 Brihadaranyaka Upanishad (1-4-14)
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never accepted in this Country is amply made dledéne above declaration. The position given
to the King was that of a penultimate authoritydtimning within the four corners of “Dharma”

the ultimate authority.

The above verse was quoted in the Constitutionaksbly by the former President Dr.
S. Radhakrishnan in the course of his speech stipgdhe resolution for the adoption of the
Constitution. He said that our ancient principle “S8upremacy of Law” was sought to be
established by the Constitution. Dr. Shankar Ddyabrma quoted the above verse in his
convocation address at the National Law Schoohdfal University, Bangalore on 25-9-1993 to
make out that from times immemorial in this Countme recognized only supremacy of the law
and not of the ruler. The Law Commission presidedrdy Justice Gajendragadkar, former

Chief Justice of India, in its 46th report expressenilar views:

“The Commission believes that, in a democratic tguhke India which is
governed by a written constitution, supremacy canldgitimately claimed
only by the Constitution. It is the Constitution iatm is paramount, which is
the law of laws, which confers on Parliament anel $tate Legislatures, the
Executive and the Judiciary their respective poywassigns to them their
respective functions and prescribes limitationshimitwhich the said power

and functions can be legitimately discharged.

Thus we gave ourselves a system of governance wdaohaptly be described as a
System based on the Constitutional Supremacy. Underpresent democratic system, the
Constitution is supreme. All the three limbs of ®i&ate namely Legislature, Executive and the
Judiciary have to function within the four cornefsthe powers conferred on them under the
Constitution. In the nature of things, there hadéosome forum or authority to declare what
actions of the legislature or the executive arestitutional or unconstitutional. It is this powdr o
declaring what action of legislature or the exe@itare constitutional or unconstitutional which
is conferred on the Judiciary. Therefore, whenjtitkciary declares that the law made by the
legislature is valid or invalid, judiciary only daces the supremacy of the constitution and not
the supremacy of the judiciary. Even the highesigary is only the penultimate authority
under the Constitution which is the ultimate auittyorHowever, the fact remains that the
judiciary occupies the most important position untlee constitution. In fact extraordinary
powers, status and immunity enjoyed by the judgsslf make it clear that the conduct of the
judges must be such as would maintain the digmty authority of the Courts as also the faith
and confidence of the people in the judiciary. Heere there can be no doubt that the judges

cannot claim to be unaccountable to the Nation.
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The clear position under the Constitution is that éxecutive is accountable / answerable
to the legislature and the judiciary. The legiglatis answerable to the judiciary and legislators
are answerable to the people who are the soveraighe time of election and the Ruling party
is answerable to the opposition in the legislatmd to the people. There can also be no doubt
that the judiciary must also be accountable thabhghmanner and method must differ in view of
its composition and manner of functioning. Great@t of accountability stand fulfilled because
they function in open court, hear arguments opeamg decide after hearing by rendering a
reasoned judgment unlike the manner in which tleeetive pass its orders.

In order to ensure proper functioning of judiciatiie Constitution has provisions to
ensure that persons who are fit and capable ohdiging the onerous duties in an appropriate
manner are appointed as judges which include tladifigations, as well as the procedure for
appointment of judges of the High Courts and of $upreme Court. They are also required to
take oath to the effect that they will discharge thnctions as Judges without fear or favour or
affection or ill-will, which constitutes an interhaheck. These Constitutional provisions were
incorporated by the founding fathers of the Coustih so that the persons of high standard
alone are appointed as Judges of the High Coudohthe Supreme Court and there would be
no necessity for any outside authority to regutateontrol the functioning of the Judges of the
High Court and the Supreme Coultt.the Judges function in accordance with the dagy had

taken while entering office, nothing further needé done regarding their accountability.

It is a matter of great satisfaction that by anddathe manner in which the judiciary has
functioned after the commencement of the Constitutias been exemplary. There have been
great galaxies of judges of the Supreme Court hadHigh Courts who were erudite jurists and
who have exhibited exemplary conduct in performthgir judicial functions. They earned
highest reputation for judicial independence anceimmdering land mark decisions without fear or
favour. In the earliest case of V.G. Rodustice Patanjali Shastri speaking for the Supreme
Court declared that the Judges of Supreme couthasentinel on the qui vivend that they are
the watch and wards of the rights and libertiesh&f people. The credit for protecting and
preserving our Constitution and Democracy estabtisinder it goes to all these Judges. It is
well known that but for the judgment of the Suprepmurt in the case of Keshavananda
Bharath? holding that the Parliament had no power to aherelements of the basic structures
of the Constitution, there was every possibilityoaf democratic system replaced by a dictatorial
regime during 1975.

3 ALLR.1952S.C. 196
4 A.1.R. 1973 S.C. 146l
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Again there have been attempts on the part of dPaglnt to secure immunity to a few
laws by adding them in the Ninth Schedule. In thse of I.R. Coelho, the Supreme Court
referred the question as to whether a law whicbctdfthe elements of the basic structure of the
Constitution is beyond challenge on the groundiofation of basic structure, if the Parliament
chose to include it in the Ninth Schedule to then&ibution in view of Article 31-B of the
Constitution, to a nine judge bench. The nine juBgach considered the matter thoroughly and

in depth and answered it in the negative in |.Rel6o's casé.

Thus, the Constitutional position is that a Pamnkat elected to rule for five years has no
power to alter the elements of basic structure loé tConstitution. Consequently,
notwithstanding the inclusion of any law which watds the basic structure of the Constitution, in
the ninth schedule to the Constitution, it is lalbd be struck down. Thus, Supremacy of the
Constitution and Sovereignty of the people stoderated.

kkhkkkkkkikkikhkhkkkkk%k

®2007 (2) SCC 1.
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INDEPENDENCE, ACTIVISM AND LIMITATIONS OF THE JUDIC IARY

Subhash C. Kashydp

Abstract

Quality of democratic governance has been under sere strain for quite
sometime now. Questions pertaining to the independee and accountability of
the judiciary, administration of justice, judicial delays, appointment and
removal of judges, judicial review, contempt of cor, hyper-activism of the
judiciary, Public Interest Litigation and high costs of judicial process have been
the issues hogging the public mind for a very longme. While the executive and
legislative wings of the state system have their owfailings in the post
independence phase, the judicial system too has nemv on a path, which is
neither envisaged nor warranted by the Constitution Courts would do well to
remember that they too would have to take care ohe Constitutional proprieties
and limitations that they have been trying to enfoce with reference to other
wings of the state system.

The system under which we are governed is undersesirain. Faith of the people in
the quality, integrity and efficiency of governmahinstitutions stands seriously eroded.
They turn to the judiciary as the last bastion @bén But, of late, even here things are getting
increasingly disturbing and one is, unfortunatebymore in a position to say that all is well
with the Judiciary.

In a democracy, sovereignty vests in the peoplémdtely, no institution, however
supreme, is above the people. Neither of the thesescutive, legislature and judiciary - can
arrogate to itself a position superior to the adliee sovereign will of the people to which
they are and must at all times remain totally resgme and accountable for the discharge of
their duties. No power within or outside the coyrtrnot even the Supreme Court - can
prevent the people of India from bringing about aw®girable reforms if at any time, in
exercise of their sovereign powers, they decidddao. The only question will be of the

mechanism for the expression of the popular will.

Arbitrary power in any hand is bad. Some checks hathnces are therefore
embedded in the scheme and text of the Constitufibere are serious limitations on the
legislative powers of Parliament as well as onShpreme Court's power of judicial review.
Unchecked by the other, either of them may go wrdekfter all, the judges come from the
same social milleu as ministers and legislatorgyTioo are human, all-too-human. Also, it
needs to be remembered that the Constitution i$ ivlg It is not what the Parliament or the
Supreme Court may say from time to time it is oratvhither of them may wish it to be.
Parliament, within certain parameters, has the paawamend the Constitution. But, as the

Supreme Court has held, the amending power undelé\B68 is essentially a limited power

“Former Secretary General of Lok Sabha and an emamastitutionalist.
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only to amend and cannot extend to abrogate orldhaltConstitution or to violate its basic
structure or features. Similarly, whenever it beesmecessary to adjudicate in any dispute
before it or when its advice is sought under Aeti@ti43 of the Constitution, the Supreme
Court has the power to interpret the Constitutiond &ven invalidate a law passed by
Parliament on the ground of its beialjra viresthe Constitution. The word of the Supreme
Court is the final law of the land binding on abiwler courts unless its interpretation is
reviewed or reversed by the Supreme Court itsetherlaw or the Constitution is suitably
amended by Parliament. But, the power to interplsd has natural limitations. It is power
only to interpret. It cannot extend to changingaarending the Constitution. In the garb of

interpreting the provisions of the Constitutiorg tBourt cannot rewrite the Constitution.

Currently, various constitutional reforms are betalixed about. There is considerable
stress on suggestions directed towards bringingtayobity in public life and in administration,
stability and accountability of the executive, &beal and parliamentary reforms, better quality of
legislation and conduct of legislators etc. Unfodigly, there is tremendous reluctance to touch
the judiciary and consider reforming the systemjuolicial administration. On an objective
analysis, however the case for some far-reachiigiah reforms may be found to be deserving

of as much importance and urgency as reforms iroter area.

There is every need to review the working of thdigiary during the last 60 years, to
assess how far our justice delivery system has bhb&nto provide equal “Justice, social,
economic and political” to all the people as oréaiby the Preamble and the basic scheme of
the Constitution. And, if we have failed or there ahortcomings in the system, what can be

done to remedy the situation.

Questions pertaining to the independence and ataoility of the judiciary,
administration of justice, judicial delays, appaoneint and removal of judges, judicial review,
contempt of court, hyper-activism of the judicia®yblic Interest Litigation and high costs of
judicial process have got to be raised with an ahje to find out possible remedies and
reforms, with focus throughout being on the citizem 'We, the People’ who gave to
ourselves the Constitution.

JUDICIAL REVIEW AND DUE PROCESS:

In India, the Constitution has arrived at a middbeirse and a compromise between
the British sovereignty of Parliament and Amerigadicial supremacy. Courts in India are
also endowed with powers of judicial review of Egtion. But, judicial review in India is
conceived by the founding fathers as limited. If et of Parliament is set aside by the

judiciary asultra vires or violative of the Constitution, Parliament canerect it after
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removing the defects for which it was set asidsoAParliament may, within the limits of its
constituent powers, amend the Constitution in suchanner that the law no longer remains

unconstitutional.

In the Constituent Assembly, there was considerdisleussion on the desirability or
otherwise of incorporating in the Constitution tdae process of law’ clause. The founding
fathers, after due deliberation, decided againsptig the American precedent and opted in
favour of the formulation “in accordance with prdoee established by law.” However, the
Supreme Court by its verdicts has practically braufe due process clause back into the
Constitution. This goes against the basic schemefConstitution under which judiciary
cannot make laws or amend the Constitution throwglty innovative or creative

interpretation.
INDEPENDENCE OF THE JUDICIARY:

In a representative democracy, administration sfige assumes special significance
in view of the rights of individuals which need tection against executive or legislative
interference. This protection is given by making jhdiciary independent of the other two
organs of the government and supreme in its owrrgpfhe Constitution attaches great
value to the independence of the judiciary which elssential to rule of law and
constitutionalism and for the effective functioniafjudicial administration. An independent
judiciary is also an essential requisite of a fa@olity, wherein there is a constitutional
division of powers between the federal governmet governments of the constituent units
\and a functional division of powers between theceitive, legislature and judiciary. Also, an
independent and impartial judiciary is an essemgguisite for ensuring human rights and
protecting democracy. Only an independent judicizag act effectively as the guardian of
the rights of the individual and that of the Condion. There are many devices in the Indian
Constitution which ensure the independence of tharts, for example, the constitutional
provisions in regard to the appointment and remo¥aldges, security of tenure, salaries and
service conditions, salaries and allowances of gadigeing a charge on the Consolidated
Fund, recruitment and appointment of their ownfdbgfthe Supreme Court, debarring the
judges of the Supreme Court from practising betorg Court in India after retirement, the
power to punish for contempt etc. But, even judiciaas to act within its constitutionally
ordained domain and within the limits of its juiistbn. Judges also are not above the law.
Rule of law and laws of the land apply to themaarty other citizen. If anything, they have
added responsibilities because of the position toeypy and they are also fully accountable

to the people for what they do or do not do.
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CONTEMPT OF COURT:

A sensitive and controversial issue is that ofgbeer of the courts to punish for their
contempt. Articles 129 and 215 of the Constitugovide for the Supreme Court and the
High Courts being courts of record and having ladl powers of such courts including the
power to punish for their own contempt. The ConteofgCourts Act, 1971 had codified the
law in the matter. Contempt was defined to mearulvdisobedience of the court, in any
manner lowering the authority of the court or ifeeng with or obstructing the
administration of justice. It did inhibit genuin@dawell-intentioned criticism of courts or
their functioning. Also, fair and reasonable cr#in of a judicial act in the interest of public

good could not constitute contempt.

However, the law as it emerged from judicial dearisidid not allow even truth to be
a valid defence against charge of contempt of cdlso, the court had sought to make a
distinction between criticism made by a former jpdand law minister which was held
permissible and criticism by other citizens whichusin be “checked”. This was anti-
democratic and violative of the freedom of expmssiright to equality and non-
discrimination clauses. It was necessary that th&ernpt law and more particularly the
exercise of powers under it are reviewed objectivahd in an ordinary-citizen-friendly

perspective.

The Constitution Commission (NCRWC) had suggestet it be laid down by
constitutional amendment that “it shall be openht® court on satisfaction of thmna fides
of the plea and of the requirements of public egeto permit a defence of justification by
truth.” The Commission had also suggested thatawstother than the Supreme Court and

the High Courts should be allowed to exercise aweay to punish for contempt of itself.
TRUTH AS A VALID DEFENCE:

At last, in February 2006, the Contempt of CouAsnéndment) Bill, 2004 was
passed to make truth a valid defence in Contem@iooiit cases. The 1971 Contempt law has

been amended by the insertion of section 13 B wiaals:

“The Court may permit, in any proceeding for Corpé¢raf Court, justification by
truth as a valid defence if it is satisfied thaisiin public interest and the request for

invoking the said defencelmna fide”.

The amended law maintains the earlier standarcelisWo Court shall impose a sentence
under this Act for a Contempt of Court, unless gatisfied that Contempt is of such a natureitthat

substantially interferes or tends substantiallptierfere with the course of justice.”
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APPOINTMENT OF JUDGES:

Under article 124 (2), the Supreme Court judges@tee appointed by the President
“after consultation with such of the judges of tepreme Court and of the High Courts as
the President may deem necessary.” The provisdeoatticle says that “in the case of
appointment of a judge other than the Chief Justiwe Chief Justice of India shall always be
consulted.” Significantly, the appointment was required to be made “in consultation” but
only “after consultation”. In th&.P. Gupta vs Union of Indiease, the court held that the
consultation must be effective and involve exchamigeiews and examination of merits but
it did not mean concurrence and ultimately the attee had the last word in the matter
inasmuch as the power of appointment vested irPtiesident as advised by the Council of

Ministers.

It is known that when the executive enjoyed a deeivoice in the matter of
appointment of judges, it bungled. Appointments everade on considerations other than
merit and seniority. Political, partisan and othexttraneous factors were said to have
determined some selections. The question was anesidy a nine-judge Bench Supreme
Court Advocates-on-Record Association vs. Unionnofia, (1993). Mr. Justice Verma,
delivering the majority judgment, stressed the tiarignal purpose of selecting the best
available persons as judges. The result of thenhankl judgment was that the wings of the
political executive were clipped and its arbitragwers curbed. The appointments had still to
be made by the President on the advice of the Glooinblinisters. But the Chief Justice, in
consultation with other senior judges was suppdsdzk in the best position to decide upon
the best persons to don the Bench. While the execabuld exercise the necessary check
before forwarding the advice to the President, aswiot expected to substitute its own
judgment for that of the CJ in regard to the sulitgbof those to be appointed. Thus the
Supreme Court practically took over the power gia@aptment of Judges in its own hands,
notwithstanding the clear words in article 124(2)tlee Constitution. As a safeguard, it
mandated the Chief Justice associating two of &rgos most colleagues in the selection
process. The procedure for appointment was revisdiae light of this judgment in 1994 to
the effect that the decisive view in the mattethef appointment of judges shall be that of the
Chief Justice of India and in case of a vacanchéoffice of the Chief Justice of India, the
senior most judge shall be appointed unless thengetChief Justice reported that he was

unfit.

But then, even a Chief Justice could get arbitramyg the pendulum of misuse of

discretionary powers could swing to the other ergeThe Chief Justice could recommend
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names without consulting his senior brother judyken there was intense lobbying among
and by judges on who were the most deserving tadpointed and certain names were
suggested which seemed to violate the norms seéhdysupreme Court itself in regard to
seniority and merit of the recommendees and the tee&onsult senior brother judges, the
executive had to step in again. Instead of cleatignames of persons recommended for
appointment, the President (as advised by the Glooin®inisters) on 27 July 1998 made a

reference to the Supreme Court under article 142é# its opinion.

The reference did not question the Verma judgmert the nine-judge advisory
opinion of October 28, 1998, only reaffirmed thesibaguidelines given there. Some
clarifications and safeguards were provided. TheefClustice had to consult four senior most
judges of the Supreme Court and if two of the fdisagreed on some name, it should not be
recommended. In effect, decisions were to be tdkemonsensus where under the Chief
Justice and at least three of the other four mgstea The word ‘consultation’ used in the
Constitution had come to mean by judicial diktan'currence’'. It would be pertinent to recall
that in the Constituent Assembly an amendment sgeta provide for 'concurrence' was
specifically negatived. Dr. Ambedkar had said:

“....after all, the Chief Justice is a man with &letfailings, all the sentiments and all
the prejudices which we as common people have;lahihk, to allow the Chief
Justice practically a veto upon the appointmenjudfjes is really to transfer the
authority to the Chief Justice which we are noppared to vest in the President or the

Government of the day... This is a dangerous piitpos

In the meantime, one Chief Justice retired and harottook over. Fresh
recommendations were made and accepted. Whileirgietire latest recommendations for
the appointment of four Judges, President Narayarsmreported to have suggested giving
“due consideration” to “persons belonging to theakex sections of society like the SCs and
STs” and “women”. He reportedly added that “eligilplersons from the SC/ST categories are
available.” This unleashed a media furore. All sat hidden meanings were sought to be
given to the President's remarks. A serious cdrdfiwiews between the Council of Ministers
and the President or between the Chief Justicaranéresident was talked about and some
went so far as to allege that the President wastimg on a quota or reservation for the

SCs/STs in the appointment of judges and for #saton appointments were being delayed.

It would be seen that the President was sayingimp#tontrary to the Constitution or
the Supreme Court's own judgments. In fact, it \as® in consonance with the actual
practice generally followed in the process of appuents to the High Courts and the apex

court. In the 1993 Judgment, Mr. Justice Verma blfnsategorically spoke of the need for
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giving representation toalfl sections of the people and from all parts o tountry” in
keeping with the norms of seniority and merit. TPiesident echoed the same principles
when he said at a seminar that “it is a mattemgbdrtance that all the major regions and
sections of society are represented” in the judicig@onsistent with the requirements of
merit.” In actual practice also, while keeping seity and merit in view, it was normal to try
to provide representation to all the regions/Stelige Courts and to look for at least one
Muslim, one Sikh, one woman, one from Northeast anel SC/ST for being on the Bench.
Other consideration that seemed to always weigh e selectors was the likelihood of

someone becoming the Chief Justice and of ensthratgho one was CJ for too long.

To resolve the problems in the area of appointroéptdges, some persons have been
suggesting for several years the device of a Natidadicial Commission. But, its success
and credibility would inevitably depend upon itsgaosition and upon the judiciary giving
up the unbecoming scramble for primacy and suprgnmache matter of selection and

appointment of judges.

According to one former C.J.l. (Justice E.S. Veakataiah), in the interpretation
placed by the majority of judges on article 124 ttext of the Constitution seems to have
been departed from. ........ The interpretation nowegiwneutralises the position of the
President and makes article 74 which requires thsitent to act on the aid and advice of the
Council of Ministers irrelevant. . . . . .. The sbruction now placed by the court makes the
Supreme Court and the High Courts totally undentmcraVhile in a parliamentary
democracy the President may be a mere constitlitieezad when the power is exercised by
him on the advice of the Council of Ministers, tagot be asked to play the same limited
role where the Chief Justice of India who is notedected representative advises him. One
cannot ignore that this may lead on a future oota$o tyranny in another unexpected
place... The new meaning given by the Supreme Caqpears to be beyond the scope of

mere interpretation and virtually amounts to rewmgtthe relevant constitutional provisions.”

The Judiciary, the Legislature and the Executivethe creatures of the Constitution
and it is the Constitution, which is supreme. Tloms€itution is what it says and there should
not be any attempt to alter it by an interpretagivecess by any of the limbs of the state.
Power to interpret or declare the law does notuidelany power to change or make the law.
It is a fortiori when a question arises as to in which of the linths,Constitution has vested
the power of appointment. When it involves quesi@s to whether the power is in the

Judiciary or Legislature or Executive, the Supre@murt's approach has to be in' the
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following manner as observed by the Supreme CdarRe Special Referendeof 1964™...
Legislators, Ministers and Judges all take oathllefiance to the Constitution for it is by the
relevant provisions of the Constitution that theyide their authority and jurisdiction and it
is to the provisions of the Constitution that tlosye allegiance...............".

REMOVAL OF JUDGES

A judge of the Supreme Court or any High, Court barremoved from his office by
the President, only if a joint address passed ki btouses of Parliament with a special
majority (.e., by a majority of the total membership of the Hoasd by a majority of not

less than two-thirds of the members of each Houvssent and voting) is presented to him

Parliament is not empowered to discuss the condueny Judge of the Supreme
Court or of a High Court in the discharge of higielsl except in the case of a motion for
presenting an address to the President prayintpéoremoval of a Judge

Incidentally, it may be very emphatically clarifiégtre that contrary to the common
belief, there is no provision for impeachment géidge in the Constitution. There are several
fundamental differences between the concept andecence of impeachment and the
procedure for removal provided in the Constitution.

JUDICIAL ACTIVISM

What came to be called “Judicial Activism” or Judicoverreach was born as a
corrective to inaction or failure of the executiamd the legislature to provide clean,
competent and citizen-friendly governance. The &Suonygr Court had issued directions to
control pollution, to check the evil of child prastion, to revive a sick company to protect
the livelihood of 10,000 employees, to look inte thanger as to the safety in building a dam,
to segregate the children of prostitutes from thesthers, to provide insurance to workers in
match factories, to protect the Taj Mahal from emwmental pollution etc.

Thus, the innovative judicial approach to “Pubinterest Litigation” came handy in
case of acute social injustice, economic explaitatdenial of human rights, corruption and
other offences against public interest. Even hymivism of judiciary was justified under
the powers of judicial review. It drew its strengtblevance and legitimacy from the support
it elicited from the people because of their talsenchantment with the other organs of the

State run by the politicians and the bureaucrats.

It had come to be believed widely that in the nash@ublic interest, judiciary had

11965(1) SCR 413 at 446
2 Article 124(4) and 218.
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begun to invade the exclusive legislative and etreeudomains, to exceed its legitimate,
jurisdictional limits and arrogate to itself morevgers than what the founding fathers gave.
Questions were sometimes raised about the prdctiealbility, feasibility and
implementability of some of the, court verdicts.aFe were expressed of the courts being
misused for vested political group interests anthefcourts giving in to populism, craze for
publicity and hogging headlines, overstepping thmt$ of judicial discretion, not exercising

the essential judicial restraint and causing jadliexcesses.

Reading into the Constitution what wasn estand in effect legislating or even
making the Constitutiore.g. in the matter of the appointment of judges, mesimteting
parliamentary privileges and immunities as in thebribery case and allowing protection
to M.P.s taking bribe of crores for casting thete; holding even truth not to be a defence in
contempt of court cases, laying down public polayissuing executive orders to public
bodies and State authorities in different areasgniy case, judicial activism could not be a
solution of our problems. At best it could act agemporary measure or as an emergency
medication inasmuch as the Judiciary could not talex the functions of either the executive
or the legislature.

In the area of judicial activism, the courts somet knowingly or unknowingly
become victims of human, all too human, weaknesdesraze for populism, publicity,
playing to the media and hogging the headlinesyTheto expand their areas of jurisdiction
and arrogate to themselves more functions and otlan legitimately belong to them. The
judiciary had to remember that in the ultimate gsial orders of the courts were also to be
given effect to only the by administration whicmétioned under the political Executive.
Judiciary had to be very cautious and ensure tsgtiation was not reached where its orders
or directives were no more fully respected or olbeyw were found to be just un
implementable. The courts, of late, had begun suenthat in the name of public interest
litigation, false, frivolous, fraudulent or privaiteterest motivated issues were not entertained.
The Chief Justice of India warned public interasgdnts of heavy costs for frivolous
petitions and most recently (19 July 2010), a DBIGIO was asked to pay Rs. 1 lakh as fine

for espousing as public interest the private cafiseo disgruntled district judges.

There is also evidence of Supreme Court judgesigdacome alive to the need for greater
judicial self-restraint and for not transgressimgirt jurisdictional limits by taking over any
executive or legislative functions. Certain evelitiaa may be conceived where the judiciary may

overstep its normal jurisdiction and intervenergsa otherwise in the realm of the legislature:

3 Article 121.
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(i) when the legislature fails to discharge itspa@ssibilities; (ii) in case of a hung
legislature when the Government it throws up iskyv@@secure and busy only in the struggle
for self-survival and therefore unable to take algcision which displeases any caste,
community or other group; (iii) those in power niagy afraid of taking honest hard decisions
for fear of losing power and for that reason mayehpolitical issues referred to courts as
issues of law in order to mark time and delay dens or to pass on the odium of strong
decision making to the courts; (iv) where the IEgige and the executive fail to protect the
basic rights of the citizens like the right to limedecent life in healthy surroundings or to

provide an honest, efficient and just system ofslawd administration.

Sometimes, the courts of law may be misused byoagtauthoritarian parliamentary
party government for ulterior motives as was soughtoe done during the emergency
aberration. The courts may also sometimes, knowinglunknowingly, become victims of
human, all-too-human, weaknesses of craze for mpupublicity, playing to the media and
hogging the headlines. They may try to expand thedas of jurisdiction and arrogate to
themselves more functions and powers than legiéiypdtelong to them. It may be said that
where an (individual or) institution finds condit® congenial to expanding its powers and
jurisdiction; it will almost certainly do so. Howes, the Court would do well to remember
that in the ultimate analysis orders of the cohdse also to be given effect to only by the
administration which functions under the politidakecutive. Judiciary has to be very
cautious and must ensure that a situation is reathexd where its orders or directives are no

more fully respected or obeyed or are found torlb@énplementable.

kkhkkkkkkikkikkikhkkkkk*%k
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JUDICIAL OMBUDSMAN FOR SUBORDINATE JUDICIARY

Kamleshwar Nath

Abstract

In the face of heavy delays, the dispensation of gtice has become tardy and
cumbersome. In a democratic system the expectatioof accountability from
judiciary is as much as is from other wings of theyovernance system. After all,
judiciary decides issues of 'life’, 'liberty' and property' of any person who is
aggrieved by any wrong. However the independence ffdiciary ensured under
the Constitution has not been utilized by the judi@ry discretely, rather the
ground of independence of judiciary often serves asn excuse for non-
transparency and non-accountability in dispensatiorof justice and Contempt of
Court is utilized as a shield by the Judge. Westerrdemocracies who have
successfully adopted the institution of Judicial Orbudsman have largely
confined Ombudsman’s investigative process to proderal and administrative
aspects of justice delivery system. There is no smlireason why it should not be
adopted in India.

Dispensation of justice is undoubted responsibditystate and Judiciary is the most
important pillar of our democracy. The ConstitutiohIndia has ensured its independence
from all other wings of governanteNevertheless, our democracy demands as much
'Accountability’ from Judiciary as from any otheingf. After all, Judiciary decides issues of

'life’, 'liberty’ and 'property’ of any person wiscaggrieved by any wrong.

Heaviest burden of dispensation of justice is bdaypsubordinate courts. In 2007, as
many as 2, 55, 04,926 cases were pending in sulabedcourts compared with 39,57,015 in
High Courts and 43,728 in Supreme CduBelays in disposal of cases are chronic at all
levels; it is contributory to corruption with questable conduct of the components of the
system — the Judges, Staff, Lawyers and investig/atiosecuting agencies. ‘India Corruption
Study, 2005' by Transparency International Indigeaded that 79% of respondents for
Survey said that there was corruption in Judici@¥those who had paid bribes, 61% had
paid money to a lawyer, 29% to Court officials 584udges and the rest to middlemen to get

their work done.

Two instances are enough to illustrate. The caseAlwmhedabad Metropolitan
Magistrate signing/issuing bailable warrants ofestron 15.1.2004 against A.P.J. Abdul
Kalam (President of India), V.N.Khare (CJl), B.m&h (Judge Supreme Court) and R.K.Jain
(leading lawyer), allegedly for a bribe of Rs 4@BOcollected for him by 3 lawyers

" Former Judge of Allahabad High Court.

! Articles 124-47 (SC), 214-31 (HC), 233-37(Dist@burts).

2 Daulatmal Jain's casd€1997) 1 SCC 35; CJI A.S.Anand in Hindustan Tim&©OLdt. 7.12.99
® Times of India dt. 18.8.2007
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resounded in the Supreme Court in a PIL filed bywdahte Vijay Shankar where CJI
V.N.Khare is reported to have observed : “ By giviRs 40,000/- you can get a judicial
order, and if this is the state of affairs, onlyddaows what will happen to the Country .....

time has come to take strict action, otherwise ingthvill remairt"

At a later hearing, the SC Bench is reported toeheamarked that ther@as a
complete nexudbetween the Metropolitan Magistrate and the lasgead that such incidents
were happeningall overthe country CJI also emphasized the need of finding out ways
weed outorruption in lower judiciary and evolve a systesrkeep vigil on Judicial Officér

Ghaziabad (UP) Civil Court Provident Fund scam Ilmed embezzlement of about
Rs 23 crore from Provident Fund Account of gradan8 4 employees of Ghaziabad civil
court between 2001 and 2008 in which a number ddgs (besides others) were implicated.

The case is still pending.

It is needless to multiply instances. The quesi®rhow the malaise should be
remedied. For higher judiciary, the “Judicial Stard$ and Accountability Bill 2010” has
conceived 'Oversight Committees' and 'Scrutiny Rarte inquire into misconduct and
incapacity of Supreme Court and High Court Juddess time to have a monitoring

mechanism for subordinate courts which handle 8266 of total litigation in the country.

Subordinate courts function under the control @ftHCourt under Article 235 of the
Constitution. Registrar (Vigilance) of the High CGbias to look into complaints against
judicial officers. Some of the High Court judgeg alesignated also as administrative judges
to make annual inspection of courts to addressadalinistration in districts allotted to them.
District Judges too are expected to make annuglest®ns of all courts/departmental
offices. Each judicial officer has to inspect hismocourt/office and departmental office of
which he is 'Officer-in-charge’, once every threenths. This machinery has not been able to
check the growing menace of corruption in distcitirts as the above mentioned Ghaziabad
PF embezzlement over 8 years has remained undktddte basic reason is that as none of
these authorities has adequate time to handledhene of work associated with thousands
of courts/judges. Remedies suggested by Supremert,Cbligh Courts and certain
Commissions likeMalimath Commissiorand First National Judicial Pay Commission for
subordinate judiciary under chairmanship of Juskc&Shetty of Supreme Court have not
been implemented. It has been pointed out thai cdtjudges to population is abysmally low
at 12 for one million as compared to 107 in USA,i@d3Canada, 51 in UK. IAll India

4 Hindustan Times LKO dt. 24.2.'04
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Judges Association cdssupreme Court had recommended to raise judgesigstrto 50 per

million of population. Vacancies remain unfilledeswears.

Chief Justice of India emphasised need for creafifg§0 more ourfsIn 1977,
creation ofAll India Judicial Servicavas stipulated by 42nd Amendment to the Constitfitio
In All India Judges CasSeSupreme Court reiterated implementation of Arti8#2. Justice
K.J.Shetty Commission also pressed for creatioAlbfndia Judicial Service irReport of
First National Judicial Pay Commissidivol. Ill Chapter 26). Nothing substantial has been
done.

Lawyers strikes, which has become quite frequembains unchecked because High
Courts have lost control over them by virtue of Adates Act 1961; quite often Bar Councils
call for strike. For transparency and accountapiht governance, Right to Information Act
2005 was enacted which covers judiciary too; by &rde a fee of Rs 10/- has been
prescribed by competent authorities to accompany@plication for informatiotf, but
certain High Courts have prescribed prohibithiees. There can be absolutely no doubt

about the need of evolving a suitable system fgit wver subordinate judiciary.

Over 60 years have passed since independencepiioupiton continues to grow. All
governmental institutions are accountable to “We People” who framed the Constitution
for governance. In order to give effect to this@mottability, it appears necessary to have an
institution with a public image to monitor the wor of subordinate judiciary. This
institution goes by the nomenclature of Judiciallidasman or other names in the developed
western countries. According to corruption peraaptiindex 2010 by Transparency
International (Berlin), countries with noticeabl§tle corruption having index between 9.7
and 7 (on scale of 0 to 10, where 0 is most coyrbate a system of judicial Ombudsman,
e.g. Finland, Denmark, Sweden, USA, while Indiaodt@t the low index of 3.3 in 2010
(further falling from 3.5 in 2007, and 3.4 in 20R8009); it is bracketed with countries like
Albania, Jamaica and Liberia (all at 3.3)! Thisraption index rests on surveys made by 10
internationally reputed independent institutioree lWorld Bank & IBRD, Global Insight,
Bertelsman Foundation, IMD World Competitivenessaly®ook on 'Institutional Frame

Work', World Economic Forum.

® Page 437 of Special Number on “Ethics in Publfe'Liof Indian Journal of Public Administration (ytSept
1995 Part)

©(2002) 4 SCC 247

’ K.G.Balakrishnan CJI in Times of India dt. 5.11.200

8 Article 312 of the Constitution

%(1992( 1 SCC 119 (para 58)

19 5ection 6(1) of Right to Information Act 2005, Bl U.P. RTI (Regulation of Fees & Costs) Rules
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At purely office level, there are innumerable acs mal-administration: non-
submission of file to court on listed date, coudears not implemented speedily, execution of
decrees deliberately delayed on frivolous & flimsffice objections, refund vouchers for
repayment of money not prepared/issued, certif@gmes of court records not issued without
bribe etc. etc. Where listing of cases is not dopéhe judge himself, the office has hey-day!
Transparency International India at New Delhi hablished and distributed free, a “Citzens
Charter for Subordinate Judiciary” for educatingsses about rules and practices which
provide service to the people in UP.

The ground of independence of judiciary often senas an excuse for non-
transparency and non-accountability in dispensatibrjustice and contempt of court is
utilized as a shield by the Judge. 'Judicial indeleace' is certainly of paramount
importance; it is part of ‘basic structure' of dionstitution; but it must not be permitted to
deteriorate into ‘judicial license'. IfKartar Singh's casethe Court held: “Judicial
independence means total liberty of the presiditig¢ to try, hear and decide the cases that
have come before himccording to the set proceduesd decide the cases and give binding
decision onmerits without fear or favour, affection or ill-will”. Té fine point to be noticed
here is that the Judge, b®undby prescribegrocedure although is at full liberty to decide
on merits.Procedureis absolute meritis influenced by facts peculiar to a particularecas
Hence not 'merits’, but the 'procedure’ adoptedated or ignored can be a valid field for the
Ombudsman to investigate and take action.

A decision dt. 12.1.2010 of full bench of Delhi Higourt in the case of Registrar
General, Supreme Court of India Vs. Subhas ChaAdewal (on duty of Supreme Court
Judges to disclose their assets & liabilities uriRgiht to Information Act) emphasises the
accountability angle of judiciary as follows:

“It was Edmund Burke who observed that 'all perquussessing a portion of
power ought to be strongly and awfully impressethwain idea that they act in trust
and that they are to account for their conduchit trust'. Accountability of Judiciary
cannot be seen in isolation. It must be viewedhm context of general trend to
render governors answerable to the people in waatsare transparent, accessible and
effective. Behind this notion is a concept that #ielders of power — Legislative,
Executive and Judicial — are entrusted to perfdmgirtfunctions on condition that
they account for their stewardship to the People atthorise them to exercise such
power. Well-defined and publicly known standardsl ggrocedures complement,
rather than diminish, the notion of judicial indegence.”

1 Rule 4 of Allahabad High Court (RTI) Rules 2006iix application fee of Rs. 500/-
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Western democracies who have successfully adogtedirtstitution of Judicial
Ombudsman have largely confined ombudsman’s iny&tstie process to procedural and
administrative aspects of justice delivery syst&here is no sound reason why it should not
be adopted in India.

The Institution of “Commission on Judicial Performea” adopted by several States
of USA (Index 7.1) on the model of Commission on JadiBierformance iCalifornia for
investigating the conduct of judges for judiciapswvision as part of State Court System on
complaints of judicial incapacity or wilful miscoadt, a federal CanadianJudicial Council”
with power to receive and investigate complaintgriprove the quality of the Judiciary, are

in place.

Sweden(Index 9.3) has been the pioneer (1809) in esfaibly the institution of
Ombudsman for monitoring administration of justiogluding work of Judges, Prosecutor,

Police and Jailors. The important features of Saledudicial Ombudsman are as follows :

(i) The supervision is by an outsider, so that them lsa no accusation of Judges
'protecting their own'. At the same time, the Onsmdn are themselves nearly
always Judges, so the Judiciary cannot accuse tfiemt being experts on proper

judicial procedure.

(i) The Ombudsman cannot interfere with the indeperalesfcJudiciary in making

decisions because they do not have power to oveotualter court decisions.

(i) They review only procedural matters, and hawe power to review the content of

judicial decisions.

(iv) Regarding the behaviour of Judges, the ombudsmamymssues only reprimands or

criticisms. They can also prosecute Judges fooggninisbehaviour.

In Finland (Index 9.2), the Constitution adopted an ombudswfaBwedish model.
The ombudsman is required to overseedhservanceof laws in the functioning of courts
and other Authorities. He even inspects the Couwtsl if he finds that the Judge has
committed an unquestionable error or negligencpdariormance of his functions, he may
issue a critical warning or even initiate proces€ourt against the Judge for abuse of power.
Even so, he does not interfere in judicial procepsmdingin a Court, nor does it intervene

in cases in which regular appeal channels remaan.op

In Spain(Index 6.1), ombudsman has been given constitutistagus in the name of
defender of people. The organic law of judicial poways down that although the

ombudsman will not carry out individual study ot@amplaint in respect of which a judicial
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ruling is pending, and if after its action has hegan appeal is filed before the concerned
tribunal, it will suspend its action; but that wduhot prevent investigation on the general
problem set forth in the complaint, and will seeittéhat administration issues a speedy
ruling on the petitions and appeals filed. The oddmian may acbn its own initiative.
Nothing prevents him from investigating why no doorder has yet been issued when the
stipulated time there for has expired, or lookingpithe causes of delay like lack of material
means, or overload of cases, or functional respditgiof its head, or other officials, and

making recommendations for correcting the situation

Under the ancient Indian law, a judge who passgastinrders had to be banished; he
was liable to be punished with fine if he failediniquire into relevant matters, or if he made
unnecessary delay in discharge of his duty, inclgidnalafide postponement of cases etc. For
imposing unjust fine, he was to be fined the dowlbltne amount.

The above brief narration should be enough to sti@w the institution of judicial
ombudsman has been well received around the wandmportant field for extension of its
activities would be the bar which is an inalienablag of our justice delivery system. If the
lawyer does not perform his duty, the result obsipwould be disastrous. The bar in India
has been traditionally learned, highly respectedd &erved as king-pin in freedom
movement; it shaped our Constitution. Mr. H. R.aRlwaj, former Law Minister, Govt. of
India quoted Sir Anthony Mason, former Chief Justif Australia on lawyers rofé “Unless
the bar dedicates itself to the ideals of pubdiovige, it forfeits its claim to treatment as
profession in the true sense of the term. Dedinatm public service demands not only
attainment of high standard of professional skit khlso faithful performance of duty to
client and court, and willingness to make profesaiservice available to publidBhardwaj
acknowledged thastrikes and other unethical behaviouhave become common in law
courts. Unruly and indecorous behaviour with priegjcofficer, raising frivolous, prolix or
even concocted pleadings and, no less importahtgdo prepare the clients' brief properly

are not uncommon.

Today the public perception is that corruption pikrg at bench and its
establishment has its origin at the bar! The neébatsveen bar and court via court staff was
remarked by Supreme Court too in the context of Atialbad Metropolitan Magistrate's case.
Supreme Court has hétdhatit is the duty of every advocate who accepts hdefttend the
trial from day to day, otherwise he would be cortingta breach of his professional dutg.
Mahabir Singh's casé astrike call given by Bar Associatiame up for consideration, and

Supreme Court ruled that the conduct of an advoghteretains the brief of his client and at
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the same time abstains from appearing in Courtngrafessional and unbecoming of the
status of an advocate. Instances of advocatescgrgganoney from their client for bribing

judge, or withdrawing client's money in court dapaad misappropriating it, or making gain
for themselves by improper means in the name ofctiemt, and the like are all acts of

misconduct by an advocafe

Misconduct by an advocate is subject to action Isgiplinary committee of the
concerned bar council under Advocates Act 1961. damncils are elected and manned by
advocates; hence there can be an accusation ofaegd‘protecting their own”. In the event
of a bar council supporting lawyers strike — orreealling a strike — the council cannot be
expected to inquire fairly into advocate’s miscoctdior not attending the court. It would be
appropriate to authorise the judicial ombudsman, aasindependent expert body, to
investigate into lawyers' misconduct and recomnterstate bar council, or to the bar council

of India a suitable punishment.

Judicial Ombudsman'’s machinery would be the maijestiof intense controversy in
view of Article 235 of the Constitution. My view ihat Judicial Ombudsman should be
independent of High Court for making inquiry in meas of misconduct, misbehaviour,
incapacity, maladministration and the like of suoate judiciary because it is impossible
for any High Court or the local machinery for admsiration of offices of subordinate
judiciary to keep regular vigil over malfunctionirdg the setup. Sufficient number of judges
can never be appointed, sufficient number of newrtcbuildings with adequate infra-
structure for the purpose can never be erectedubeaaf constantly increasing workload of
courts and mounting arrears and because of laikaricial autonomy of judiciary. 'Justice
delayed is justice denied'; ‘justice hurried idipesburied'. It is of greater public interest to
increase the number of Judges and have them tdedewre cases than to engage them in
mere monitoring functions. An establishment of @i ombudsman with far lesser
manpower can oversee/monitor the working of Coamts their Offices. Such an ombudsman
will also have peoples' image in our form of camsitbnal democracy. Innumerable people
have complaints against the functioning of Couots, they dare not complain because they
are afraid of action under Contempt of Court Aegrethough ‘truth’, now, is valid defence;

“discretion is better part of valour”.

In manning the personnel of judicial ombudsman,High Court should undoubtedly
have the paramount say because the 'divinity' sticRihas its own 'aura’. It needs expertise

not only in the field of law but also human behavioThus we cannot have, say, a Director
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General of Police or Chief Engineer of PWD or a Mal Secretary to be a Judicial

Ombudsman: he does not possess the requisite @t@gssential features can be as follows:

()

(ii)

(i)

(iv)

v)

(Vi)

(Vi)

All appointments shall be made by or with thencurrence of the High Court by a
selection Committee in which some eminent persoms fthe public learned in law

shall also be members.

There shall be one ombudsman being a person winedrets a chief justice of the High

Court or as a judge of Supreme Court.

There shall be as many additional ombudsmen adHigle Court may determine.

Additional ombudsman shall be a person who retised judge of any High Court.
There shall be a deputy ombudsman in every diskrécshall be a
person who retired as a district judge.

Ombudsman shall have jurisdiction over all courtd affices of civil or criminal
jurisdiction in the state. Additional ombudsman Iklexercise jurisdiction over like
courts/offices of such districts as may be allotted him by ombudsman. The
ombudsman shall have power to reshuffle/re-alletftimctional areas among additional
ombudsman from time to time. Deputy ombudsman sxatcise jurisdiction over the

staff of all the civil and criminal courts in thedgeship.

Ombudsman, Additional Ombudsman and Deputy Ombudsshall be competent to
initiate investigation into any complaint made tmhn writing, supported by affidavit,
or on his own motionsio motyiin matters of which complaint could be made.

'‘Complaint’ shall be of 2 classes : (a) 'grievabgethe complainant that he sustained
injustice or undue hardship in consequence of madiaistration; (b) ‘Allegation’ by
the complainant that the presiding officer of artan any member of the staff of any
court or lawyer has acted or is going to act inoaupt manner in discharge of his
duties.

(viii) 'Mal-administration' means (a) doing an act in atioin of any rule of procedure or

(ix)

practice or direction of the Court or of a Supei@ourt, or (b) wilful negligence or

undue delay in doing an act in performance of g.dut

‘Corrupt manner' means (a) doing an act by abupesifion as a presiding officer of a
court or as staff of any court or lawyer to obtany gain or favour to himself or to any
other person or to cause undue harm or hardshapygerson; (b) acting in a manner

actuated by favouritism; or (c) failure to act iccardance with the norms of integrity
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(xi)

(xii)
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and conduct which ought to be followed by a pregjdofficer of a Court or by a

member of the staff or by a lawyer.

Complaint may be made, as the case may be, to abu@»man, Additional
Ombudsman or Deputy Ombudsman who is competenteiise jurisdiction therein.
Complaint shall be accompanied by an affidavit daduments, if any. A preliminary
inquiry may be made into the complaint. lfpema faciecase is not made out, the
complaint will be rejected; if it is made out, apgoof the complaint along with
annexure, if any, shall be sent to the person camgd against giving him an
opportunity to explain the contents of the comglaividence may be recorded. Other
documents may be summoned from office or elsewh@re.inspection, where
necessary may be made. After consideration ohallntaterial, if the complaint is not
made out, the case may be closed; if the factedstatthe complaint are established,
recommendation for specific action (in the lightdidcipline and appeal rules/ conduct
rules, Prevention of Corruption Act and the likeplagable provisions) against the
presiding officer or official complained against ynae made to the High Court for
action under Article 235 of the Constitution of iad If the High Court does not agree
with the recommendation of the Ombudsman, Additi@eputy Ombudsman, reasons
for such disagreement shall be forwarded to the @isiman who, on a consideration
thereof, may close the case in the light of thesara or else report back to the High

Court who, thereupon, shall pass orders as recoaeaddny ombudsman.

The Ombudsman, Additional or Deputy Ombudsman staale power to make general
inspection of the offices of courts (including estructure) within his jurisdiction,
examine any record to ascertain whether due proeeaiod practice is followed in
administration of justice, and performance of doyyall concerned is prompt. He shall
report the result of such inspection to the Highu§oand the High Court may issue

necessary instructions with a view towards improsehin administration of justice.

The Ombudsman, Additional or Deputy Ombudsman raig notice of any act of a
lawyer which constitutes professional misconduatimethical behaviour by the lawyer
in a case with reference to performance of dutiestds his client or towards the court
or otherwise. In case he finds that the lawyerdwmmitted misconduct or has acted
unethically, he may prepare a brief thereof ané gn opportunity to the lawyer to
show cause in respect of act complained of. Ifigefit cause is shown, the case may
be closed; if sufficient cause is not shown, theb@dsman shall make recommendation
to the bar council or High Court (in matters invoty contempt of court), as to what

action ought to be taken against the lawyer. Tlgersrof High Court would be final,
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but if the bar council does not agree with the newc@ndation of ombudsman, it shall
forward its view to ombudsman for consideratione Tinal view of the ombudsmen in

the matter shall be binding on all concerned.

(xii) The proceedings of, and information gathered byuasiman will remain confidential
till recommendation on the case is made to HighrCaubar council. After the making

of the recommendation, they shall no longer beidenfial.
(xiv) The Ombudsman shall have independent machinedidoharging his functions.

Article 235 of the Constitution shall have to beemaled for establishing the institution
of a Judicial Ombudsman,; likewise the Advocates ¥ai1 shall also have to be amended to
extend the jurisdiction of judicial ombudsman tayars. Prevailing massive corruption in the
executive and political fields has inspired thegledo draft alan Lokpal Billfor establishing a
Lok Pal totally independent of the executive antitipal element. InPrakash Singh's caghe
Supreme Court had directed the government to estalplolice organisations free from
executive influence in investigation of crimegimesof India Mumbai dt. 18.1.2011 reported
that the recommendation of second AdministrativioRRes Commission headed by the present
law minister, Dr. Moily to cut down protections boireaucrats under Article 311 Constitution
of India is under consideration of Govt. of Indizhange is the law of nature. Tennyson wrote:
'Old order changeth yielding place to new, lest goed custom should corrupt the World." So,
let appropriate changes be made in the laws to makerdinate judiciary really serve the
cause of justice free from corruption. If Registr@figilance) can be appointed for
investigating, complaints against judicial officersvhy not an Ombudsman? High
Courts/Supreme Court has been appointing Speciaistigating Teams (SIT) in individual
matters. It is high time that the concerned autiesragree to constitute Judicial Ombudsman in
the interests of the system. Where malady hasspeasor more than 60 years and continues
to grow despite existing constitutional provisiossme drastic remedy has to be evolved.
There is nothing sacrosanct about the Constitutwbich has been amended more than a
hundred times; it can be amended again (like Axti@35 & allied provisions) for
accommodating a Judicial Ombudsman. What needg fordtected more? Independence of
judiciary or Integrity of judicial system, unfetésl exercise of power or controlled service to
the people? Regretfully, lack of political will, mpounded with lack of will at the top echelons

of judiciary stands in the way.
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MEDIA AND PUBLIC INTEREST LITIGATION

Dr. Anand Kumar Tripathi

Abstract
Public interest litigation has played unique role m providing justice to the
oppressed, poorer, vulnerable and marginalized seéons of society. It is well
known that social change is the life-line of any siety. In India it is done
through Public Interest Litigation. In this article an attempt is made to assess

the impact of media vis-a-vis PIL on Indian Society
1. INTRODUCTION

Public Interest Litigation is a new type of litiga, initiated by the judiciary to
enable the poor and vulnerable sections of sotoepproach the Court to enforce their
fundamental rights. But the rule of law does noam#hat the protection of the law must
be available only to a fortunate few or that the Ehould be allowed to be misused by
the vested interests for protecting and upholding s$tatus quo under the guise of

enforcement of their political rights.

The poor too have political and civil rights ane tlule of law is meant for them
also, though today it exists only on paper andimogality. Mere initiation of social and
economic rescue programmes by the executive amsldage would not be enough and
it is only through multi-dimensional strategies luting public interest litigation that
these social and economic rescue programmes caiade effective.

As we know, the public interest litigation is of madversarial nature. It is
different from the traditional litigation where twparties make claims and counter-
claims about their rights and the courts adjuditatdetermine there rights inter se. The
PIL has been developed as a tool by the judiciaffen ignoring the traditional
requirements like that of locus standi, in an @fformake justice a reality for those who

stand most in the need of it but who could not haadised it except through a PIL.

This all could be possible due to liberal interptiein of the notion of locus standi.
Earlier, it was an established principle of procedilat an individual would have no ‘locus
standi’ to file a suit in a matter if he could qbve to the satisfaction of the court that one or
the other of his interests was directly and sulistiy being affected by the matter at hand.
Needless to say, this requirement was enough twlsrihe chances of justice away from
someone who tried to seek a remedy for others wéi@ wnable to come to the court. In a

" Assistant Professor (Law), Gujrat National Law wémsity, Gandhi Nagar.
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country where millions of people were, and stii,asuffering from poverty, illiteracy, social
neglect and deprivation, the strict applicationttué rule of locus standi would have meant
depriving such hapless lot of justice for ever.sThiould be simply inhuman, felt a few
judges of the apex court who got the honour of ¢péire pathbreakers on the road to justice.
Although the rule is still applicable in normal easyet in matters of public interest it is
given a go by and the matter is heard and dispokby the Court as public interest litigation
(PIL).

On locus standiMr. Justice Krishna lyer ifrertilizer Corporation Kamagar Union

vs. Union of Indiastated as follows:

“Law, as | conceive it, is a social auditor andsthudit function can be put into action
only when someone with real public interest invitiee jurisdiction. We cannot be
scared by the fear that all and sundry will bgéition happy and waste their time and
money and the time of the Court through false avdlbus cases. In a society where
freedoms suffer from atrophy and activism is esakfadr participative public justice,
some risks have to be taken and more opporturopesied for the pubic minded
citizen to rely on the legal process and not belteg from it by narrow pedantry

now surroundingdocus standi.”

Sometimes it seems that media is loosing its ci@gtilproducing false news and
imposing wild allegation upon the victims. Kuldiayar has lamented that media is losing its
credibility as the public has stopped taking thediaeseriouslyyHe said that it was most

unfortunate that news was measured with mdney.

Our Constitution guarantees civil liberffesich that all Indians can lead their lives in
peace and harmony as citizens of India. These declindividual rights common to
most liberal democracies, such as equality befave, freedom of speech and expression,
freedom of association and peaceful assembly, dreetd practice religion, and the right to
constitutional remedies for the protection of cngihts by means of writs.

But the process of filing a writ is not an easyktds can be said that justice must be
accessible to those who are not in a position tiept their fundamental rights. How this

objective may be achieved is, however, a big goesfl S Mill in the 19th century advocated

1. AIR 1981 SC 344 at p. 354.

2 A three-day seminar on “Challenges and Opportutiiefore the Indian Media” at Punjabi
University:March,24 2009

% ibid

* Article 19 of the Constitution. Clause (f) was auitted by the constitution #4amendment Act 1978
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that a responsible press, as controller of powess & free press, best guaranteed by a free

market place of idea.

The existence of fundamental rights which providlesacurities and rights is not
sufficient; because, owing to factors like, sayjtlas in implementation of such rights on the
part of the government, and the backwardness,rfyoulliteracy of a large portion of our

population it becomes very difficult to achieve ibfty ideals in actual sense.

The judicial endeavour that made PIL a real wedpoithe hapless and the deprived
sections of society may be traced into innovatiudigial approach which became the
hallmark of judgements delivered by judges Kristyex and P N Bhagwati Of course this
concept of Public Interest Litigation is very pipwdficacious and up to the expectation of
millions starved people. It is now well settled tthe public interest litigation can be
maintained by a person or group of persons, whe Imavpersonal interest in the matter and
for the benefit of those under privileged and hedpl who cannot come up to the Court of

law for the redress of their grievances.

The public interest litigation is an off-shoot dfet judicial dynamism for a good
cause. The Court has acted very boldly in manyefdases even at the cost of encroaching
upon the reserved domains of the Legislature aedBkecutive. The Court has freely,
resorted to judicial legislation, judicial policyaking and judicial administration in a number
of cases. The judicial activism, in this area carnjustified on the ground that the law which
helps and takes care of the greatest happinesseajreatest number of people is the good

law. This principle is squarely applicable to tlmcept of public interest litigation.

This new vista of PIL has given birth to a new hdpe the people of India to
maintain their fundamental rights as enshrinedart-RI of our Constitution. Day by day a
new chapter is being added through PIL in our lesyastem. Some scholars consider that
judiciary is intervening by the excessive activibut it is nothing less than a blunder to
entertain such an opinion, because without judiigil the pillar of democracy would have

become baseless and executive function arbitrary.

It can be easily seen in Aravali Golf Club Casderein Justice Katju has restricted
to judiciary not to intervene in domain of execetiHe added “jobs could not be created by
judges.” This is a landmark judgment where judigibas alarmed judiciary itself. Therefore

this decision should be welcomed by one and aBoAthe higher judiciary in India has, by

® D.Mequail,(1997) “ Accountability of media to sety :principles and means:12 European journal of
communication,525.

® Mumbai Kamgar Sabha vs. Abdulla Bhai, AIR 19768165

72008 1 SCC 683
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judicial innovation and creativity, filled up thedal vacuum, created or un-entertained by
Legislature, for the redress of public grievandei. has played a unique role by which
people belonging to different walks of life and esjplly the downtrodden are getting social
justice from the Supreme Court as well as the Kighrts. The PIL is now recognized as an
effective instrument of social change. It is beeaofthis new strategy of pro bono litigation

that the poor and the downtrodden have been alsledlojustice from coufts

PIL is a process of creating awareness wherebwéader sections become conscious
of their legal rights, along with their socio-ecomo and political rights and take recourse
against all forms of injustice and exploitation.eTSupreme Court has widely enlarged the
scope of public interest litigation by relaxing ditzkralizing the rule of standing by treating
letters or petitions sent by any person or assoociatomplaining violation of any
fundamental rights. In nutshell it is to be viewbdt scope of PIL is very wide and bristling

with issues which need constant deliberation bicjaland legal luminaries.
2. ROLE OF MEDIA

In this context it is expedient to discuss the roilanedia in achieving the faith of
people in democracy. Democracy is more a way efthn a form of government and media
is a part and parcel of our life as we are infornwedy through such means of mass
communication i.e. print and electronic, media.olr Constitution, Right to freedom is a
vital part of the fundamental rights enshrined ¢inerAnd there is no other way of expressing
oneself than through the written word. The medesuhkis freedom for the interest of society.
The role of media is, therefore, an essential imsént for ensuring openness in society, as
also for reforming it. In a society, where overwhiglg millions are mute, the access to a
forum that reaches them must be viewed as a wust bperated on their behalf and for their
larger good.

However, it should not be lost sight of that jodisra has its limitations. The realm of
philosophy and literature is trends and procesBeat of journalism is events and accidents.
That straightway locks journalists into tunnel @isi A newspaper is invariably human-
centric in its view of the cosmos; obsessed with gbwer play of a single nation, and only
the inimical actions of its enemies. Like a surdsancision gone stray, it slashes and
subordinates a 5000 year civilization into manyoret, each bent on self-aggrandisement to
the other’s detriment. It ignores the fact thatsth@ations have been around for barely one
percent of the civilization’s span; that individsiahcreasingly outlive nations (a person born

8 Vindicating Public Interest through judicial pess: Emerging trend and issues”
Parma Nand Singh 19, India Bar Review (19838t
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in East Bengal before 1947 would by now have baertessively Indian, Pakistani and

Bangladeshi, to cite just one example).

It is unfortunate for Indian democracy that medas been commercialized and
reporting news without authenticity. In Arushi Tawmurder case media made wild
allegation on the victims. By the way of publicdrgst litigation in Arushi case an advocate
Surat Singh rightly asked, “Can freedom of presalbmved to degenerate into a license to
malign the character of a dead person? Does oustitgion not guarantee the right to
privacy even to the dead. He had sought a diret¢tigestrain the media from publishing any

story relating to Arushi case till investigationidrthe crime was complet8.

Here it may be noted that media has at times ba@mdf misusing its power reporting
fake news for increasing T R Psind for the sake of personal interest. The Coastih its
various pronouncement made it amply cldzat a person who approaches the Court for
relief in public interest must come not only witlean hands but also with clean mind,

clean heart and with clean objectivés

Therefore, there must be real and genuine puligreast involved in the litigation
and it cannot be invoked by a person or a bodyeodgns to further his or their personal
causes or satisfy his or their personal grudgeesamoity. Courts of justice should not be
allowed to be polluted by unscrupulous litigants t®sorting to the extraordinary

jurisdiction.

A person acting bona fide and having sufficienttiast in the proceedings of
public interest litigation will alone have lacus standiand can approach the Court to
wipe out instances of violation of fundamental tggand genuine infraction of statutory
provisions, but not for personal gain or privatefipror political motive or any oblique

consideratioft

The freedom of speech and expression is indispengabh democracy .It is expedient
to mention the leading case Romesh Thopar v.Sfa#abarashtré wherein the Court held
that freedom of speech of press lay at the rodllolemocratic organizations, for without
political discussion no public education, so esaéfdr the proper functioning of the process

of popular government, is possible.

° The Best of Speaking Tree, Vol. 2, p. 33
1% Trial by media or trial by police through media2ese study of investigation and media reportingroihi
murder:Prof.M Sridhar,NALSAR,Hyderabad.
™ Television Rating Points
12 Ramjas Foundation vs. Union of India, AIR 19938382 and K.R. Sriniwas vs.
R.M. Premchandra (1994)6 SCC 620.
13 Dr. Ambedkar Basti Vikas Sabha vs. Delhi Vid@atard AIR 2001, Delhi at, 224.
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It is well known that PIL is non-adversarial litiggn and by this device if some body
is approaching the court he must think of the cquseaces for public good. Sometimes, the
courts take suo motu cognizance of a report pudish a section of the press; while at other
times some public spirited individuals come forwémdchampion the cause of the affected
people through the medium of PIL. In either insgnthe responsibility of the media
becomes multiplied. It is not very difficult to sbew harmful the impact of such media

reports may be in tarnishing the image of PIL.

In this regard the only source is media which badge the gap and provide justice
to them. By investigative journalism media can aéxpose gory scenes of governmental
lawlessness, repression, custodial violence, dattention of lawyers, judges, and social
activists®. Being the fourth estate, media must know andoperits duties without misusing
PIL.

In the last few years, there have been serious ommedout the use and misuse of
public interest litigations and these concerns Haeen expressed at various levels. The time
has come for a serious re-examination of the mistipeblic interest litigation. In this regard
we should see the observations of Justice Pasayeathiok Kumar Pandey v. State of WB.
that “busybodies, meddlesome interlopers, wayfapersfficious interveners who approach
the court with extraneous motivation or for glafepablicity” must be discouraged. Such
litigation is described as “publicity interest giéition” and the courts have been fraught with
such litigation.

But we must careful to see that an individual, velpproaches the court in a case of
this kind, is acting bona fide and not for persayaih, or private profit or political motivation
or other oblique consideration. The court must albbw its process to be abused by
politicians and others.’,

As far as the Arushi Talwar murder, the apex courFebruary 09, 2011 has treated
the ‘Closure Report’ filed by the Central Bureaulo¥estigation as charge-sheet and has
decided to prosecute the parents of the girl fateri alia, murdering their daughter. Prima
facie, the Court has ordered their prosecution usdetions 34 (common intention/common
object), 120(criminal conspiracy), 201(destroyihg evidence etc), and 302 (murder). This
judicial turn in the much high-profile murder mystehould prove an eye-opener for various

sections of the press who had so far been bligshalating their drums so loud that no voice

“ AIR 1974 SC 259;

15 http://www.legalserviceindia.com/article/|171-Pigbinterest-Litigation.html
16 Ashok Kumar Pandey v. State of W. B., (2004) 3 328

" Bhagwati J(as he then was).
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but theirs could be heard.he majority of the media should now make a revaéwstyle of its

reporting sooner rather than latér.

The role of media in society often eludes the trust combination of attack
journalism, undermining public interest in the newad neglecting the public interest in
general, is said to create a sense of cynicismdistclist about media in pubfiéThe gist is
that media has to maintain its credibility in tlueigty, because the role of media affects the

course of justice by highlighting selected parta giiven incident.
3. CONCLUSION/SUGGESTIONS

Nobody can deny the role of media in highlightihg tause of the people whenever
the same has been represented by a public spinthddual or organisation. Minus the
media reports which brought them to limelight, saV®ILs could not have been filed at or
admitted by the Court; thus depriving the natiowl @3 people of a number of landmark
judgements that came thereby. However, the imphotealia coverage of an incident may
prove to be quite destructive if the Court has magegnizance of the matter or some inquiry

IS in progress.

Because, doing so by the media amounts to delddgraffect the course of justice.
The freedom of expression which the media enjogsytds largely due to fair play of the
judicial machinery that has so nicely and effedtiveead between the lines to declare the
freedom of the press is included in the right settom of speech and expression guaranteed
under Article 19(1) (a) of the Constitution of ladi

Therefore, whether the matter relates to some idd@al interest or public interest,
media should exercise abundant caution to ensatdtthcoverage of an event does not help
those who are out to sabotage the system of adnaitios of justice to serve their own ends.
In particular, media must thoroughly examine thgués at hand before going too far in
propagating the same at the public interest litigat otherwise a day may come when
somebody will file a PIL praying the Court to restrthe media from distorting the facts and

misleading the public.
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18 Azera Rahman New Delhi, May 14, 2009(IANS) Reamsefsprint.
19 5.E.Benet,S.Rhine.R.Flickinger,(1999):Media mal&®visited public trust in the media and
government,4(4) The Harvard International Jourfi&ress politics,13.
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SOCIAL JUSTICE & INDIAN CONSTITUTION:
CONSODLIDATING DEMOCRACY FOR THE
UNDERPRIVILEGED

Dr. A. P. Singh

Abstract

One of the most glaring contradictions of our demamtic process
is that the hiatus between the poor and the rich ggears to be growing
every single day, confusing an impartial observerfithe system meant
only for the privileged ones? An attempt has been ade here to remind
ourselves that social justice component has been erof the most
dominant elements of Indian Constitution, so much & that Granville
Austin called Indian constitution, first and foremost a social document.
The majority of its provisions are either directly aimed at furthering the
goals of social revolution or attempt to foster th8 revolution by

establishing the conditions necessary for its achiement.
INTRODUCTION:

At a time when we keep watch over the annual ecinagnowth rate,
expecting the same to be in double digit in thesd@ycome and half of population
still scurrying for two meals a day, when Indidhmme to largest number of poor and
illiterate, largest number of malnourished childogiing before attaining the age of 5
years, there appears to be something missing idehmecratic process. We look back
at the institutional structure if there is somethumrong with the same? Social Justice
component of Indian Constitution which is said ® the signature tune of Indian
constitution, where does it figure in the entirefythe scheme of things of Indian
Republic? Come election time and the whole scenaldvoeverberate with the
promises to improve the lot of these teeming millionay billions and the cries of the
helplessness gets drowned in the din of polititayaneering. An attempt has been
made here to remind ourselves of those elementsuofsystem which aim at

consolidating democracy for these very people.

" M.A.English, (Meerut Univ), LL.B. (Poona Univ), LM. (Constitution), M.D.S.University, Ajmer,
Ph.D. (Rajasthan Univ), LL.M. (Legal Theory), Eueam Academy of Legal Theory, Brussels
(Belgium), Associate Professor (Law), Universityn8al of Law and Legal studies, Guru Gobind
Singh Indraprastha University, Dwarka, New Delhi.
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Social Justice Component has been one of the nwsindnt elements of
Indian Constitution, so much so that Granville Austalled Indian constitution, first
and foremost a social document. The majority ofpitsvisions are either directly
aimed at furthering the goals of social revolutmnattempt to foster this revolution
by establishing the conditions necessary for itie@ment In contrast to this the
transformation of the political systems in the westparadigm, i.e. from medieval to
modern democratic systems has been dominated Wyouglhit process hovering
around the concepts of life, liberty and propelftyve look at the objectives set out by
the Indian Constitution in the very preambulataigtement itself, one can notice that
social justice and equality has been given theeptdcpride in the scheme of things
under the Indian Constitution. Indeed equality hmeen accepted as the basic
organizing principle and a cardinal value of Indigbcio-political system. And this
has been done against the background of elabaalieed and clearly perceived in-
equalities inherited from India’s ancient pastwls with the lofty aim of alleviating
the sufferings of the underprivileged and explogedtions of Indian society, and for
reconstruction and transformation of hierarchicalbyganized social system
emphasizing inequality, into a modern egalitariaciety that equality and social
justice were put as the touchstones of India’'saspailitical order in the middle of
20" century, when the “equal but separate” kind oftdoe still ruled the roost in
those systems who claimed the leadership of theegsoof democratizing the world.

SOCIAL JUSTICE: THE PLANK OF CONSTITUTIONAL EVOLUTI ON

It must be understood at the very outset that Iadiaa country of teeming
millions was involved in two revolutions simultanesty right since the days of first
war of independence in 1857, the national strufyléreedom and social struggle for
the upliftment of the downtrodden and removal o ajd social prejudices against
them. These two revolutions have been running fgduial India, right since the days
of onset of freedom struggle. With independencerthigonal revolution was to be
completed but the social revolution was to go aeeBom, as Nehruji put it was not
an end in itself, but only a means to an end. Ttebeing the raising of the people to
higher levels and hence the general advancemehumianity. K Shanthanam, a

prominent member of Constituent assembly put teimmns of three revolutions. The

! Granville Austin, “The Indian Constitution, Corsesne of a Nation”, Oxford University Press, 2004,
p.50.
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political revolution would end with independenciee tsocial revolution meant to get
India out of the medievalism based on birth, religicustom and community and
reconstruct her social structure on modern foundatiof law, individual merit and
secular educatidn The third revolution was to be the economic ratioh, which

meant a transition from primitive economy to saf@tand planned agriculture and

industry.

Nehruji warned that on the achievement of this tgseaial change depended
India’s survival and he added that if we could solve this problem all our paper
constitutions will become useless and purposelEls. constituent assembly’s task
was therefore cut out, i.e. to draft a constitutieat would serve the ultimate goal of

social revolution and of national renaissance.

Dr. Ambedkar, addressing the Constituent Assemblthe eve of adoption of
the Constitution, made it clear that political demaxy designed under the new
Constitution is not the end of the journey. He easpted that “we have to make our
political democracy a social democracy ..... politicEmocracy cannot last unless
there lies at the base of it social democracgbcial democracy means a way of life
which recognizes liberty, equality and fraternig/tae principles of life. He went on
to add, “we must begin by acknowledging the faett there is complete absence of
two things in Indian Society. One of these is eifpiaDn the social plane, we have in
India a society based on the principle of gradedjurality which means elevation for
some and degradation for others. On the econoraiteplve have a society in which
there are some who have immense wealth as agaamst who live in abject poverty.
On 26" of January we are going to enter into a life afitcadictions. In Politics we
will have equality and social and economic life Wwave inequality”. It was this
inequality and absence of social justice that tidian Constitution was designed to

address.

The main plank for this social justice programmes\dasigned in the form of
distributive justice system elaborately provided tmder the Indian Constitution.
Distributive Justice consists in proper allocatodmeward to each person according to

his worth and desert. It thus looks beyond equaiitgurely formal sense. Its central

! Granville Austin, “The Indian Constitution, Corsesne of a Nation”, Oxford University Press, 2004,
p.26.
2 Constituent Assembly Debate, Vol. VII, p.38
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concern is to redress the bias of contingenciethéndirection of equality. In a
democratic world it is taken for granted that pielscfor the redress of severe social
and economic disadvantages are in themselves biesifuch policies of distributive
justice aim at different sectors of society andhat widest possible base. Either we
call such policies as protective discriminationnige discrimination or preferential
policies; they are the means for achieving the lgeaf distributive justice.
Justifications for policy frame lies in the needther to remove the grossly unjust
inequalities in the system or to raise particuketi®ns of the society to the level of

human existence and assure them their due dignity.

Going back to Indian Constitution, it adopts justend equality as the basic
organising principles of India,s socio-politicalsggm. The equality has come to be
embraced as a cardinal value against the backgroualborate, valued and clearly
perceived inequalitiésWhat is laid down in terms of equality is a tvdgoncept, i.e.
equality before law and equal protection of lawsilevthe former ensures equal
status to everybody, from a prince to a pauperlates concept, is aimed at achieving
substantial equality by classifying the advantaged disadvantaged and provide the
disadvantaged ones with affirmative action prograsnhe result has been an array
of programmes that are termed here as policy afmadtive action or protective or
compensatory discrimination. In fact the measdioesnsuring equal protection of
laws involve the element of protection as welllzst bf compensation or reparation to
offset the systematic and cumulative deprivatiarffesed by lower castes in the past.
These protective discrimination policies are auteat by constitutional provisions
that permit departures from norms of equality, sashmerit, even-handedness and
indifference to ascriptive characteristfcs.

DISTRIBUTIVE JUSTICE: THE AFFIRMATIVE ACTION

The array of social justice policies, call themraffative action, protective or
compensatory discrimination or preferential pobgiare all aimed at removing the
inequalities of the past. These policies can roudied divided into three broad
categories under the Indian Constitution. First Reservations which allot or
facilitate access to valued positions or resoursesh as reservations in legislatures,

including the reservations for Scheduled castessahdduled tribes in Lok Sabha (

! Marc Gallanter, Law and Society in Modern Indiaf@d University Press, New Delhi, 1990, P.185.
2 .
Ibid.
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House of the People; the lower house of Indian i&@agnt)! reservations in
government services and reservations in educatimssitutions. Second type of
protective measures are employed though less fnéigue land allotment, housing
and other scarce resources like, scholarshipafgla@ans and health care etc. Third
types of protective measures are specific kindsaafon plans for removal of

untouchability, prohibition of forced labour etc.

For the purpose of providing protection in termspofitical representation,
article 330 of Indian Constitution provides thaatsein proportions to the population
of scheduled castes and scheduled tribes in pkatistates are reserved in the Lok
Sabha. The states which are predominantly tritaleacluded from the operation of
article 330. Earlier section 2 of “&mendment of the constitution 1969, excluded the
operation of article 330 to the tribal areas of &lagd, but the exclusion has now
been extended in respect of the state of MeghaMiyaram and Arunachal Pradesh
by 31rst amendment Act as these states are predotiyiriribal in naturé. Similarly
under article 332, seats are reserved in the &gisl assemblies of the states in
favour of scheduled castes and scheduled tribggaportion of their population in
that particular state. Once again the state of Mkegla, Nagaland, Mizoram and
Arunachal Pradesh are excluded from the operati@rticle 332, simply because of
the predominant tribal population in those stafeticle 331 and 333 does the same

in favour of members of Anglo-Indian Community.

It may be noted that initially these reservationsravprovided for only 10
years from the commencement of the Constitutioreuadticle 334. But this duration
has been extended continuously since then by 1& waseh time. Now the period of
reservations in Lok Sabha and State legislativerabBes stands for 60 years from
the commencement of the constitutidrit is felt that the handicaps and disabilities
under which these people live have not yet beeroveoh and that they need this
reservation for some time more so that their camdimay be ameliorated and they
may catch up with the rest of the nation. The nunolbe.ok Sabha seats reserved in a

state of Union territory for such castes and trilze® bear as nearly as possible the

! Indian Parliament is a Bicameral Legislature. Beabha is the upper chamber of the Parliament
having 250 members elected indirectly for 6 yehok Sabha is the lower chamber, consisting of 544
members elected directly for five years.

2V/.N.Shukla, Constitutional law of India, Easteradk Company Lucknow, 1990.

® This has been effected vide "7Gonstitutional Amendment Act 1999, brought intect
wef.25.1.2000.
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same proportion to the total number of seats alibtd that state or Union Territory in
the Lok Sabha as the population of the schedulstesand scheduled tribes in the
concerned state or Union Territory bears to thal tpopulation of the state or the

union territory*

The fact that reservation of seats for schedulestesaand scheduled tribes in
the legislatures is not on a permanent basis, at present provided for 10 years
period at a time, shows that it is envisaged thatdcheduled castes and scheduled
tribes would ultimately assimilate themselves fiiythe political and national life of
the country so much so that there would be no rieedny special safeguards for
them and there would be no need to draw a distincbietween one citizen and
another. Their condition would improve so much thety would feel their interests

secure without any kind of reservations.

Reservation in government services as a measurpraibctive
discrimination has been incorporated under artide (4) of the Indian
Constitution. This particular provision falls unddre head of “Right to
Equality”. In order to give effect to general rightequality under article 14,
the constitution secures to all citizens a freedoom discrimination on
grounds of religion, race and caste. In the speaifiplication of this equality
guarantee; the State is further forbidden to digicrate against any citizen on
grounds of place of birth, residence, descent,scléanguage and Séx.
Untouchability has been abolished and the citizares protected against
discrimination even on the part of the private pessand institution$.The
constitution after guaranteeing the general righeéquality under article 14
defines equality in terms of justice by non dis¢nation provisions
contained in article 15 (1) and 16 (1) and procdgedacorporate provisions
of preferential treatment so as to permit the Statechieve equality to
disadvantaged sections by giving them preferertiehtment in all its
dealings and particularly in the area of public Evyment. While article 16
(1) guarantee equality of opportunity for all oitics in matters of
employment or appointment to any office under thate$ article 16 (2)
provides that no citizen shall on grounds only @lfgion, race, caste, sex,

descent, place of birth, residence or any of thém,ineligible for or

! Article 330 and 332 of Indian Constitution.
2 Article 15 (1), and 15 (2) of Indian Constitution.
3 Article 17 of the Indian Constitution, also see tRrotection of Civil Rights Act 1957.
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discriminated against in respect of any employnagrdffice under the State.
And article 16 (4) which provides for protective asere of reservations of
seats in government employment lays down, thatimgtim this article shall
prevent the state from making any provision foereation of appointments
or posts in favour of any backward class of citizarhich in the opinion of

the state is not adequately represented in thécssrunder the state.

Provisions for reservations in educational instito$ to deprived sections of
scheduled castes and scheduled tribes have bearedaemder article 15(4). Article
15 (1) specifically bars the state from discrimingtagainst any citizen, race, caste,
sex, place of birth or any of them. Article 15 ¢f) the other hand lays down that the
state is not prevented from making any specialipian for the advancement of any
socially and educationally backward classes. Theression “making any special
provision” is evidently an open ended provision gimernment can really go on
providing a whole array of facilities for promotinghe interests of socially and
educationally backward classes, for example waioérfees, waiver of age
requirements, special coaching, scholarships, grévdns etc. Interestingly, however,
the use of article 15 (4) has exclusively been nsadfar for providing reservations in

educational institutions.

It cannot be said that there are no other methodsomsider by which that
status can be improved because to say this isé¢damk the wide scope of article 15
(4). The language of article 15 (4) shows firstttheservations as such are not
expressly mentioned in article 15 (4), but fall bt the wide expression “special
provisions for the advancement of...” It is overlodkbat special provisions include
every kind of assistance which can be given to Wwaclt classes and scheduled castes
and scheduled tribes to make them stand on thatiofeas is commonly said to bring
them into the mainstream of Indian life. lllustvaly those measures would include
grant of land either free or on nominal rent th@my of seeds and agricultural
implements, the supply of expert advice as to howntprove the yield of land,
provisions for marketing the produce and the ‘likhose measures would also
include schemes for training the backward classgmitsue trades or small business
which would fetch a reasonable income. In relatmreducation itself, under article

15 (4) the state can give free education, freelierks free uniforms and subsistence

! Dr. Parmanand Singh, Equality, reservations aacritination in India, Deep & Deep Publications
New Delhi, 1985.
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allowance, merit scholarships and the like, stgrtirom the stage of primary

education and going right up to University and pgrsiduate education. Once this is
realized, how vast and varied are the powers adifigosal of the state if it really

takes care to improve the lot of scheduled castdssaheduled tribes, and backward
classes. The controversies of reservations, okepiaf) less meritorious to the more
meritorious one, or of impairing the efficiency administration for the purpose of

providing protective discrimination, which more aft than not are accused to be
governed by political considerations shall lose mattheir shine.

Secondtypes of affirmative action programmes that carcdsestructed out of
the Directive Principles of State Policy representclearer statement of social
revolution. It has been noted above that Indiansttution is first and foremost a
social document. The majority of its provisions aither directly aimed at furthering
the goals of social revolution or attempt to fodtes revolution by establishing the
conditions necessary for its achievement. Yet despie permeation of entire
constitution by the aim of national renaissance, ¢bre of the commitment to the
social revolution lies in part-lll and part IV ohd& Constitution. These are the
conscience of the Constitution. Part IV, the dinexiprinciples, however, represents
the clearer statement of social revolution. They at making the Indian masses free
in the positive sense, free from the passivity edgeed by centuries of coercion by
society and by nature, free from abject physicaldaons that had prevented them
from realizing and fulfilling their best selves.

It may be noted that the Preamble to the Indians@mion of India, has
enjoined the “sovereign, socialist, sectilaiemocratic Republic of India, to secure to
all its citizens, social economic and politicaltjos”. Reserving seats and ensuring a
minimum representation to deprived and exploitedtises of society in the
legislatures and other political bodies ensuretigali justice’? Social and economic
justice is intended to be achieved by the stafmunsuance of the Directive Principles
of state policy contained in chapter IV of the Qdnson, which command the state
to remove existing socio-economic inequalities Ipecsal measures. All these
provisions are intended to promote the constitali@eheme to secure equality. These

provisions set forth a programme for the reconsivacand transformation of Indian

! The word Secular was added in to the Preamble2yMnendment, 1975.
2 See Articles 330 to 334 of Indian Constitution.
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Society by a firm commitment to raise the sunkexust of the pathetically neglected
and disadvantaged sections of our society. Bef@@ote how the reconstruction and
transformation of Indian society is intended torbalized, it must be noted that the
provisions included in Directive Principles of &adolicy are not enforceable in the
courts; however the principles laid down in thisrtpaf the Constitution are

fundamental in the governance of the country.

These provisions may better be described as theeaobligations of the
staté. The State shall secure a social order in whiatiasoeconomic and political
justice shall inform all the institutions of natanlife.? Wealth and its source of
production shall not be concentrated in the hardiseofew but shall be distributed so
as to sub-serve the common good. And there shadideguate means of livelihood
for all and equal pay for equal worklhe state shall endeavour to secure the health
and strength of workers, the right to work, to eation and to assistance in cases of
want, just and humane conditions of work and livimgge for workerga uniform
civil code’, and free and compulsory education for childt@ine state shall take steps
to organise village panchaydtpromote the educational and economic interestiseof
weaker sections of the people, raise the levelutfitton and standards of living,
improve public health, organise agricultural andmeh husbandry, separate the
judiciary from executiveéand promote international peace and sectfiytticle 46
which specifically refers to the obligation of thiate towards the weaker sections and
scheduled castes and scheduled tribes etc prothdesThe state shall promote with
special care the educational and economic inter&sthe weaker sections of the
people, and in particular of the scheduled castdssaheduled tribes and shall protect
them from social injustices and all forms of extdton”.

In pursuance of these directives, various landisteidution and allotment
programmes have been initiated. In fact so greas Wee enthusiasm of the

government in this particular respect that hundgdand reform laws were passed in

1V.N. Shukla, Constitutional Law of India, Easerodk Company, Lucknow, 1990.
2 Article 38 of Indian Constitution.

3 Article 39 of Indian Constitution.

4 Article 41, 42 and 43 of the Constitution.

5 Article 44 .

6 Article 45.

" Article 40.

8 Article 47 and 48.

° Article 50.

10 Article 51.
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the first five years of Indian Republic. This enduespate of litigation in the courts,
as the land reforms laws infringed the right topemy of the land ownersHowever
the government was so determined to affect landrmes that the right to property
which was provided under article 31 of the consttuwas modified six times and
finally was done away with, for the purpose of aWwog litigation in land reform

measures of the governmeént

For the purpose of providing legal aid to the paid indigent a vast network
of legal aid programmes involving judicial officef8ar Councils and law Schools,
have been established all over the country. Legali€es Authority Act, 1987 which
was meant to provide legal aid to all those whancamfford access to legal services
either due to poverty indigence or illiteracy ockaardness, has been a big success
and apart from legal services authorities at thrgratand state level various legal aid
committees have been successfully and effectivalsking at the district and taluka

level.

Apart from this various health care programmeshsas primary health
centres all over the country have been establistmetlvarious scholarships grants,
loans etc for the deprived sections of the poputatiave been contributing their bit
towards the socio-economic transformation of thentxy. These distributive schemes
are accompanied by efforts to protect the backwedadses from exploitation and

victimisation.

In the third group of affirmative action policies, the aim it @otective
discrimination in various action plans for the resaloof in-capabilities on the part of
the underprivileged groups. Constitution itselfksalabout prohibitions of forced
labour under article 23, in pursuance of which Bamhd.abour Abolition Act was
passed in 1976. In recent years there have bemmusius efforts to release the victims
of debt bondage, who are mostly from scheduledesaahd scheduled tribes. Anti-
untouchability programme is another area of govemmal concern. Constitution
itself abolished untouchability vide article 17 wihilays down that “Untouchability is
abolished and its practice in any form is forbidd&ne enforcement of any disability

arising out of untouchability shall be an offenganishable in accordance with law. It

! See Kameshwar Singh v. State of Bihar, AIR, 1882,1116.
2 A4rth Constitutional Amendment Act of 1978 abadidhihe Right to Property from Indian
Constitution.
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is noticeable that the word “Untouchability” is rtotbe construed in its literal sense
which would include persons who are treated asuam@bles either temporarily or
otherwise for various reasons, such as their soffefrom an epidemic contagious
disease or on account of social observance sueheaassociated with birth or death
etc. On the other hand Untouchability is to be wsid®d in the sense of a practice as
it has developed historically in India. The wordfers to those regarded as

untouchables in the course of historical develogsanthis country.

Anti-untouchability propaganda and Protection oWilCRights Act 1956,
attempts to relieve untouchables from the socisalllities under which they have
suffered. These measures may not strictly be caldedpensatory discrimination in
the formal sense of the term, but in substanceatspecial undertaking to remedy the
disadvantaged position of the untouchables ana@iogrtbe designated as affirmative
action programmes as part of state’s larger ohbtigabf ushering into socially

egalitarian order.
JUSTICE TO LABOUR CLASS:

Exploitation of labour class has always been a mpjoblem in efforts at
industrial growth and rapid economic developmentur Qhational movement
recognized that if India has to regain its truecplan the comity of nations, if we have
to become an economic powerhouse, if we have te again stand tall on our own
feet, then we must ensure that all social groupsectngether and build this new India
of our dreams. The importance attached by our naltieadership to the working
classes was due to the fact that our national mewemecognized, from the very
inception, the central role of the working classiational development. The working
class is like the blood that flows through our eitt is worth emphasizing that our
economy, society and the nation functions becadsthe toil and energy of the
working people of our country. Unless democratieaid are realized in favour of
these underprivileged classes, the consolidatiadenfocracy happens in their favour,
democracy shall remain a half truth for majorityoofr countryman, with no dream of

inclusive democracy ever becoming the reality efdhy.
CONCLUDING OBSERVATIONS:

It may be observed by way of concluding the discusshat a very
comprehensive affirmative action programme, the @B on the concepts of
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equality and social justice that runs through theére Indian Constitution and which
Supreme Court considers as the signature tunedrinConstitution, is a definite
step in consolidating democracy for the underpeneld sections of Indian society. A
very important point that needs highlighting isttilae dignity of individual, the
cherished ideals that we have put in the very pbdamf the Constitution, continues
to be a chimera for the common man in general ahdduled castes, scheduled tribes
and rural communities in particular. And this catoses a huge deficit in democratic
governance of India. The governmental administnaowered and prompted by the
ideals of the Constitution has not been able toorenthe adversarial pattern between
the general public and the administration which characteristic feature of a colonial
system of governance. Obviously this was institutedtured and maintained for the
purpose of keeping the colonized people in awevaoder so as to perpetuate the
almighty image of the imperial class and to keeprhajesty’s rule intact in a foreign
territory. Continuance of this adversarial pattem the system of democratic
governance constitutes one of an obdurate stumblogk in the establishment of an
egalitarian social order. In fact this is a conitadn in terms for the largest
democracy of the world. This is important for thegose of harnessing the immense
energies of the youth, the common man on the stthettribals and dalits who
constitute the majority of the population. Apprdxea efforts in the direction of
fulfilling the dignity of the individual as it is rpmised in the preamble of the
Constitution would go a long way in realizing thdeals and a definite step in
consolidating democracy so that a confident Indeves ahead to occupy its rightful

place in the comity of nations in the*2Century world.
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CONSTITUTIONAL MANDATE ON RIGHT TO FOOD-WHITHER
AWAY OR FULFILLED?: A CRITIQUE

Dr. Rajiv Khare

Dr.Yogendra Kumar Srivastava

Abstract

During six decades of our republican experiencepitie the promise of equality
and justice in the preamble of the Constitution kmdf other promises made in
the Directive Principles of State Policy, the coyrtas failed to take care of the
basic right of food for millions of the people. Thery fact that after six decades
of independent existence we are now talking oftrighfood speaks volumes
about our failure to provide basic necessities ifef to the majority of our
population. The paper makes an attempt to bringttey the data from across the
country and ends up in presenting some valuablgestipns to ensure right to
food.

BACKDROP:

The last six decades of India’s independence hatreessed unexpected
growth and development, achieved several milestdoegpromotion of social
welfare. Guided by the mandate of the Preambleesthul, of the Constitution of
India read with Part-IV Directive Principles of &aPolicy (the DPSPs) of the
Constitution, various steps have been taken byr@leahd State Governments
which have brought in remarkable changes in thedstas of living, food
availability, and safety and health care etc buhas also been noted that it
remains an unfulfilled dream of our Father of thegibh, Mahatma Gandhi, i.e. to
wipe tears from every eye. In this context it ievant to mention that deaths due
to hunger and malnutrition continue to haunt thendsi of policymakers and
governments. The data given in succeeding paragraqhcates that there has
been alarming rise in the number of deaths duedmutrition and hunger in the
country, Needless to mention that such instancesnat only violative of the

human rights regime but also result in denial &f #ame which in the 21

“ Associate Professor of LawlNational Law Institute University, Bhopal (M.P.), e-mail:
rajiv_khare@rediffmail.com

U Assistant Professor of Law, National Law InstituteUniversity, Bhopal (M.P.), e-mail:
yks_26@hotmail.com.
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century, cannot be tolerated as every nation ofwthed is striving to achieve
zero tolerance in cases of deaths due to hungemairtutrition.

The recent data published in The Hindustanes paints a very gloomy
picture. The report points out that hunger stilhtooues to kill children in
Mumbai , wherein 16 children under the age of sixehdied due to starvation in
Govandi (Mumbai) alone. Out of 1.38 crore populatal greater Mumbai 82.8
lakhs are the slum dwellers amongst which 7.3 laddeschildren below the four
years of age out of them 25,550 die of malnutriamial related iliness every year.
Asian Human Rights Commission (AHRC) Report, salst t“Nahargada
village(in Pohri Block of Shivpuri district of M.Pis notorious for children’s
death from malnutrition and other sickness”. Theoré further pointed out that
just in a span of two months five children diednedinutrition and ten children
are severely malnourished in the Village. It wasoaleported that 23 children

died of malnutrition in five months from Decemb&02 to April 2010.

Also between March and May in 2004, the Right twodF Campaign
Madhya Pradesh discovered that about 50 childred dif malnutrition in
Shivpuri? As per the survey conducted by an NGO called SPANDvith the
support of Action Aid-India in the five districtd &tate of Madhya Pradesh, it
was found that 72 children died due to under nbuarent in less than six month
in Madhya Pradestrhe report also pointed out that 30% of the 218dmén
surveyed in Burhanpur, 23% of 116 children in Khaadand 30% of 177
children in Khargone were severly malnourishedtharrthat the percentage of
underweight children in Madhya Pradesh has inccedsen 54 in 1998-99 to
60.3 at present and the percentage of extremelpauashed children has gone
up from 20 to 33 despite UNICEF involvemént.

In light of the above facts, it becomes importdat examine the

significance of Constitutional mandate enshrineths Preamble read with Part-

! (Bhopal Edition,dated:13-12-2010,p.1)
2 The Hindustan Times (HT Live Bhopal), dated:6-12Q2
3 www.thaindian.com/newsportal/uncategorised/maltiatr-in-Madhya-Pradesh-50c....

4 bid.
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IV of our Constitution in the wake of the Interrmatal Human Rights law
developments along with other relevant data avigakegislative reforms,
executive endeavours and judicial directions onigkae, so as to find who, if at

all, is to be held accountable for the prevailiogreario.

Thus this paper seeks to highlight the constingionandate; present a
bird’s eye view of International Humanitarian Lawvelopments; gives the data
on deaths due to hunger, malnutrition, lack of theahre; and bring out the
legislative steps taken, executive endeavours naadejudicial contributions so
as to eliminate such cases of deaths and improsestenario.The paper is
accordingly divided in four parts - Part | givesbad's eye view of the
International human rights law developments; Paetkhmines the Constitutional
mandate enshrined in the preamble, the Directiveciptes of State Policy and
other provisions of the Constitution along with tegislative steps initiated. Part
Il gives the data and makes its analysis in thechstones of International
Humanitarian Law developments and constitutionahdade; Part IV is devoted
to study the steps taken by executive and judiciangl the last part, i.e. Part V
brings out the emerging scenario as findings of shedy, provides certain
suggestions and make recommendations to combatwuite of malnutrition,

hunger, starvation and the root cause of althe-poverty.
PART-I
INTERNATIONAL HUMAN RIGHTS LAW DEVELOPMENTS

The social evil like poverty, malnutrition , ill BEh have been the core concern of
the International community since 1948. As the @mal Declaration of Human Rights
(UDHR), proclaimed that:

"Everyone has the right to stand and of livingcase for the health and well
being of himself and of his familypcluding adequate food,clothing, housing and
medical care and necessary social services andighe to security in the event of
unemployment, sickness, disability, widowhood, alge or other lack of livelihood in

circumstances beyond his control."
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Article 11(1) of the International Covenant of Eoamic, Social and Cultural
Rights provides that the State Parties to the Cavierecognized :

“The States parties to the present covenant rezeghe right of everyone to an
adequate standard of living for himself and hisifgnincluding adequate foqatlothing
and housing, and to the continuous improvementvoig conditions. The state parties
will take appropriate steps to ensure the reabmatif this right, recognizing to this effect

the essential importance of international coopenabiased on free consent.”

It may be pointed out here that Article 11(1) nhenecognizes the fact that
everyone has the inherent right to an adequatelatdrof living for himself and for his
families including adequate food and continuousrowpment of living conditions. But

the mandate of Article 11(2) is more fundamentatsmature which enumerates that;

“The State parties to the present covenant, rezognihe fundamental right of
everyone to be free from hungehall take individually and through internationab-c

operation, the measures including specific prograsim

This directive of the international community maké a fundamental right of
everyone to be free from hunger in more concretk wmequivocal terms and in turn
imposes an obligation to the parties to the Coveriantake measures to ensure
realization of this right which have been enumetatethe Covenant under Clause (a)
and (b) of Article 11(2):

These measures exhorts the parties to the Covettaninprove methods of
production, conservation, and distribution of gdmdmaking full use of technical and
scientific knowledge by disseminating knowledgettté principles of nutrition and by
developing or reforming agrarian system in suchay as to achieve the most efficient
development and utilization of natural resourcesd durther to ensure an equitable
distribution of world food supplies in relation tweed albit taking into account the

problems of both food - importing and exporting cwies.

Thus the wider concept @idequate foodjiven under Article 11(1) encompasses
several important elements like; (i) the food sym#ould be adequate, which means that

the types of food stuffs commonly available (natilby) in local markets and ultimately
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at the household level) should be culturally acaklet, i.e. fit in with the prevailing food
or dietary culture); (ii) the available supply skebaover all nutrition's needs in terms of
qguality (energy) and quality, i.e. it should proidll the essential nutrients, including
micro-nutrients (such as vitamins and iodine) ; émdlast but not the least, food should
be safe, i.e. free of toxic elements and contaregaind of good quality, in items of e.qg.
taste and texture).

Article 11(2) gave express recognition and madefitndamental right to be free
from hunger and measures to ensure effective eseerof the right has also been
enumerated in clauses (a) & (b) of Article 11(2hu$ what remains was to find net

outcomes of such international endeavours.

But the worst situation of food scarcity and faenexperienced in the early 1970s
gave a new momentum to the international commuamty made to revisit the situation
of food safety and security and suggest new meadoreounter the evils of poverty,
malnutrition and ill health. It led to organizingdNd Food Conference in the year 1974
which was convened to analyze various causes da focsis and to identify viable

remedies.

The resolutions of this Conference were adoptethbyJnited General Assembly
in the same year, known as Universal DeclarationBpadication of Hunger and
Malnutrition wherein it has been clearly providduhtt - "Everyone has the right to

adequate food and the fundamental right to freefftom hunget.”

The International Community did not become comm@asdo the cause of food
safety and security but further took the agendwdod in the World Food Summit 1996
which aimed to reduce under nourishment by the yRa@t5 wherein several

commitments of seminal importance have been fhade

®>World Food Summit, 1974

® The Right to food in Theory and Practice, FAO, tddiNations Publication, Rome, pp. 24-27

The Commitments given therein include (i) "We will ensure an enabling political, social aambnomic
environment designed to create the best conditiortHfe eradication of poverty and for durable peace
based on full and equal participation of commod amen which is most conclusive for achieving food
security for all.”; (i) "We will implement policies aimed at eradicatingvprty and inequality and
improving physical and economic access by allallatimes, to sufficient, nutritionally adequatedasafe
and its effective utilization."(iii)" We will pursue participatory and sustainable depgient policies and
practices in high and low potential areas, which essential to adequate and reliable food supatiése
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The Summit organized by FAO in November , 1996fneaéd that “it is the right
of every one to have safe and nutritious food &test with the right to adequate food
the fundamental right of everyone to be free framder.” It was further noted that it is
intolerable for the world community that more tH®0 million people throughout the
world and particularly in developing countries, "ot have enough food to meet their
nutritional needs and pledged their political wahd their common and national
commitment to achieve food security for all amdos-going efforts to eradicate hunger
from all countries. The right to freedom from hengs fundamental, which means that
the state has an obligation to ensure, as a minithahpeople do not starve. This right is
closely linked to the right to life itself. It ke duty of all States to take all necessary
steps possible towards the goal of full enjoymenthe right to adequate food. This
means every must have physical and economic a@atea#i times to food which is
adequate in quantity and quality to allow for altigaand dignified life as a human
being.

It may be further noted that the World Summit orst8inable Development held
at Johannesburg in the year 2002 laid a great esigoltan elimination of poverty,
improvement of living conditions and removal of mmaftrition including under
nourishment. It may be pointed out that the Worldm&it not only reiterated its

commitment but also fixed the timeline for the asfiig these enumerated gdals

Thus from the above it is reflected that the inddional community has made
several endeavours to protect people against ntation, ill health and food security
from time to time. However these endeavours renaapious homilies in absence of

concrete steps initiated at the domestic levelugryenation of the world. Therefore it is

household, national, regional and global levels emmhbat pests, drought, and desertification, cemsid

the multi functional character of agriculture(i;)"We will strive to ensure that food, agriculturade and
overall trade policies are conducive to fasteniagdf security for all through a fair market conedn
works trade system.'(y)"We will endeavor to prevent and be prepared &iural disaster and men-made
emergency and to meet dormitory and emergency fegqdirements in way that encourage recovery,
rehabilitation, development and a capacity to Batfsiture needs.";(vi)"We will promote optimal
allocation and use of public and private investreetd foster human resources, sustainable food
agriculture, fisheries and forestry systems andlragievelopment, in high and low potential areas.";
(vii)"We will implement, monitor and follow-up thisgi of Action at all levels in co-operation witheth
international community."

" See, for details, World Summit on Sustainable DEpraent, 2002, key commitments, targets and time
tables from the Johannesburg plan of Implementatioparticulars, the poverty eradication.
(www.Johannesburgsummit.org)
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important to examine endeavours undertaken by Irddiaelimination of poverty,

malnutrition and improving the living condition tife masses.
PART-II
THE CONSTITUTIONAL MANDATE AND LEGISLATIVE EXERCISE S

The Preamble to the Constitution of India assumes\very citizen: socio —
economic justice; equality of status and opporignénd dignity of persons so as to
fasten fraternity among all sections of societyainintegrated ‘Bharat’ i.e. IndlaThe
social justice obliges removal of economic inediesdj provide descent standards of
living to the working people and to protect theenetsts of the weaker sections of the

society.

The Constitution is not merely a law but a dynamcument which has to be
responsive to the cause of ensuring social welfae justice to the people. Further a
glimpse at the Part-1V of the Constitution, as ppdement to the fundamental rights in
making India a Welfare State, makes it clear that the duty of the state to raise level of
nutrition and standards of living of its people awadstrive to improve public health
amongst its primary duties. Article - 47 of the ilmd Constitution reads as;

"The State shall regard the raising of the levehofrition and the standard of
living of its people and the improvement of puldliealth as among its primary duties
and, in particular, the State shall Endeavour tongorabout prohibition of the
consumption except for medicinal purposes of irdatthg drinks and of doings which

are injurious to health. "

Also Article 21 guarantees the Right to Life anibdrty which is considered to be
residuary fundamental rights whose scope may alviey®nlarged to protect people
against any violations of rights which are not aede expressly in Part Il of the
Constitution. Needless to emphasize that in anjis@d society right to live as a human
being is not ensured by meeting only the animatised a man. However the situation

mentioned at the backdrop raises the questionvthather mal-nutrition, starvation, and

8 See for example,
(i) LingappaV. State of MaharashtralR 1985 SC 389
(i) Nakara V. Union of Indi@AIR 1983 SC 130
(i) Sadhurian V. PolipAIR 1984 SC 1471)
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poverty allow people to even animal existence. @ligh it has been observed by Hon’ble
Apex Court that ‘right to live is secured only whene is assured of all facilities to
develop himself.’ It was further observed that taliman rights are designed to achieved
this object. Right to live guaranteed in any ckelil society implies right to food, water,

medical care besides shelter ,descent environnmeiné@ucation.” (Emphasis Added)

Also Article 39(b) enjoins the state that the ovehg and control of material
resources of the community are so distributed agréonote welfare of the people by
securing the social and economic justice to thekeseaection of the society. (Emphasis
Added)

Further Article 46 obliges the State to promotehwdfpecial care social and
economic and educational interest of the weaketioseof the society, in particular, of
the SC and ST. Thus the right to social and ecoaqgustice conjointly co-mingles with
right to food, as an in seprable component for nmegdul right to life .As also has been
reiterated by Hon’ble Apex Court that the basicdseef man have traditionally been
accepted to be three-food,clothing and shelter.Wta&es within its sweep the right to
food’.In Francis Coralie Mullin v. Administrator, Union Tetory of Delhi'® (1981) 1
SCC 608) the court held that right to life incladgght to live with human dignity with
all that goes alongwith it, namely the bare netiessof life such as ‘adequate nutrition’.

Thus it may be safely concluded that the Constitutof India adequately
provides for taking steps to ensure welfare ofgbeple. Taking the agenda forward, the
National Food Security Bill(Draft), 2010 has beeoved in the Parliament. The object &
Reasons clause of a Bill reiterates existence w@kraé schemes for augumenting
agricultural production and ensuring adequate akdity of food for different segments
and aims ‘to provide a statutory framework to émfiamilies living below poverty line to
certain minimum quantities of food grains per mothitough targeted public distribution
system.” The Bill envisages to set up Central F8edurity Fund to compensate states
under Section6(2) of the Bill. Section 6(2) prowdeat, ‘The Central Government shall

allocate wheat and rice in accordance with the @edenumber of families for each

° Shantistar Builder v. Narayan Khimalal Totafi®90) 1 SCC 520+

101981, 1 SCC 608)
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state’. It further provides that ‘The Central Gavwaent, in an event of inability to deliver
the required allocation for any state, shall conspém by funds to the State equivalent to
the shortfall’. For the purpose a dedicated Cerfoadd Security Fund will be set up for
this purpose. The Bill also provides for specifesponsibilities of state and local
authorities under sections 7 & 8 respectively. Bié may be seen as a progressive
document with welfare flare but it has to see tghtlof the day. Its results would be of
far reaching significance, if implemented in lett@nd spirit otherwise it would also be

enriching the armony of legislation without firiailities.
Part-IlI

NATIONAL AND INTERNATIONAL DATA ON MAL-NUTRITION NA  TIONAL
SCENARIO

(1) NATIONWIDE DATA ON MALNUTRITION

As per the National Family Health Survey -3 2@0®6, the percentage of
underweight children below 5 years among schedtiéegs is 54.5% as against the
national average of 2.5 % for all category of ddtd Madhya Pradesh happens to be the
worst affected state and Sikkim is placed at th&t péace with only 19.7 per cent of
underweight children compared to the National ayeaf 42.5 per cent.

As per report on causes of deaths in India 200byORegistrar General of India,

deaths due nutritional deficiencies in women ifiedlént age groups are as below :-

Age (Years) Percentage of deaths
15-24 15
25-34 1.4
35-44 11
45 - 54 1.0
55-69 0.6
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Malnutrition is defined as any nutritional disordeaused by on insufficient,
unbalance or by the impaired absorption or assioiaof nutrients by the body. The

National Health Survey findings show that

. 47% of children under 3 are under weight, of wHi8&6 are severally underweight.
*  46% of children under 3 are stunted which occuestdiwchronic under nourishment.
. 16% of children under 3 are wasted.

*  36% of women aged 15-49 years suffer from chronergy deficiency.

*  52% of women suffer from anemia (insufficient fromake)

. Malnutrition is widespread and is serious phenamnem both rural and urban

areas.
* Only 58% of mothers received from foliate suppletaaturing their pregnancy.

. Only 15% of children are breast fed within 1 hotibirth and only 37% on the first
day.

. Caloric consumption per capita in rural areasdaase down from 2.266 in 1972/73
to 2.221 in 1983 and then to 2,153 in 1993/94.

() STATUS OF MAL-NUTRITION CASES IN THE STATE OF
MAHARASHTRA AND MADHYA PRADESH

As per the health statistics compiled by the Goresmnt of Maharahtra in the year

2004 reflected that the chronic problem of mal-tiotn is alive in the state.

Over 9,000 tribal children below the age of sixdaied in malnutrition in 15
districts of Maharashtra between April, 2008 andyM2004. As per state government
sources 7, 970 children died between April 20083 lsiay, 2004 and out of which 807,
came from the five districts of Thane, Nashik, Avai®, Nandwibar and Gadchiroli

alone!? State officials defended themselves that novfadhe deaths could be attributed

" Food & Nutrition Security, ""Food for All" an Indh Context, Vani p. 29
12 Times of India, Mumbai Edition , Tuesday, July2604 pg.1
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to malnutrition but that a "variety of factors” landing low birth weight, Jaundice,

convulsions, hypothermia, and premature deliversewesponsible?

* Premature birth - 11%

* Low birth weight - 16%

* Birth injuries - 1.6%

* Jaundice - 2.72%

* Hypothermia - 2.91%

* Convulsion - 8.71%
Total = 100%

(B) International Scenario: The data given below on malnutrition and under
nourishment cases reflects the opposite pictutbeagrassroot level specifically in the

developing and under developing country of the @eorl

Although the international community has shown deepcern and taken several
steps to eradicate deaths due to hunger, malouatrégnd ill health data presented here

paints a gloomy picture of the existing scenario.
PART-IV

EXECUTIVE ENDEAVOURS AND JUDICIAL RESPONSE

EXECUTIVE ENDEAVOURS

In order to meet the above challenges as a Cotistial obligation, the
Government of India and State governments haventakeeral measures to prevent and
control situations of hunger, mal-nutrition, undeudrishment besides ensuring food
safety, security and availability to its people.no of these measures include the
commencement of Public Distribution System (PDSkwamping and rejuvenating it as
Targeted Distribution System (TDS), Mid-Day Mealh8me for Children, Mahatma
Gandhi NAREGA, Work for Food etc. However the siii remains uncontrolled due

to inaction, mis-action and complascency on parexd#cutive officials. On one hand

13 1bid
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above 25,000 Crore is spent annually on food safetyour hundred million individuals
go hungry everyday. Despite the fact that over @0am metric tonnes of food grains lie
rotten in the food graineris. Further under thegésed PDS 36% of wheat, 31% of rice
and 23% of sugar is diverted from the system besdwt reach the targeted grdtip.

The shift from PDS for all to Targeted PDS wasifigst on ground of reducing
government expenditure. However, with trade libeagion, the PDS cost to government
has risen from 51166 crores in the mid 90's to B&09crores in 1999-2006.Today
states pick up just around 47.4% of their quotarice and 33.3% of their quota for
wheat. In fault, off take for wheat for the PDS Mhiexlined from 8.53 million tones in
1996-97 to 4.99 million tones in 2006.

JUDICIAL RESPONSE

India’s judiciary, one of the finest, sensitive and regpem judiciary has been
seriously engaged in ensuring welfare of the petpleugh its directions. As and when
any social problem, like the one under scrutinybisught for its consideration and
directions, it has left no stone unturned to endhe# necessary steps are taken to
overcome the social problems. A letter was writtgriwo social and political workers of
the State of Orissa to the Chief Justice of Indid\@ the year 1985 bringing to the kind
attention of the CJI the miserable condition of ithfeabitants of the district of Kalahandi
on account of extreme poverty. The letter was ¢ikats a writ petition (Civil) No.12847
of 1985. It was alleged in the letter that the peopf Kalahandi, in order to save
themselves from the situation, are forced to ‘distrof sale of labour’ on a large scale
resulting in exploitation of labours. At times pépre forced to sell their childréh The
Advocate General of the State did inform the calmbut several measures taken by the
State including setting up of district level NatbrCalamities Committee wherein the
district collector is the nodal officer to make pes assessment of the situation. The apex
court, accepting the stand of the State Governmleseérved that, “there is no reason not

to accept the statements made on behalf of the Stadrrisa that the measures are being

4 Report of National Consultation on “Food and Nigrial Security, New Delhi
!>V, Shiva, Yoked to Death 2000, RESTE

'®y. Shiva. Yoked to Death 2000 RESTE.

7 Kishen v. state of Oriss&IR 1989 sc 677(Paragraph 1)
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taken for the purpose of mitigating hunger, povestarvation deaths etc of the people of
Kalahandi”. The court appeared to be very optimisthen it observed that, “If such
measures are taken, there can be no doubt thail iallgviate to a great extent the
miseries of the people of kalahandi, The Hon’blartdéurther directed that the National
Calamities Committee shall also keep a watch olkerworking of the social welfare

measures which are being taken and may be takertuire.”

When Famine had returned to Orissa and other pértee country including
Rajasthan, Madhya Pradesh, Gujrat and Andhra Fratbesween July 27, and August
28, 2001, 20 deaths were reported from Kashipuricign Orissa, 11 children were
reported dead in Udaipur (Rajasthan) over a weaKide 800 tribal children had died of
starvation in Maharashtrd.The Rajasthan PUCL (People's Union for Civil Liies)
filed a writ petition in the Supreme Court pointiagt that while on one hand the stocks
of the food grains in the country are more thaeehimes appx. the capacity of storage
facilities, but on the other there are reportsifnearious states alleging starvation deaths.
The petitioners sought the court's intervention giwe remedial direction to the
government on grounds that the 'right to life' guéeed by Article 21 of the
Constitution includes the 'right to food' which hging violated by the deliberate
dismantling of the Public Distribution System (PD$he following questions of law of

public importance were rais€d

(A) That the starvation death is a natural phenanenhile there is a surplus
stock of food grains in the Governments go-downge®the right to life means that
people who are starving and who are too poor tofbad grains ought to be given food
grains free of cost by the State from the surptoskslying with the States, particularly
when it is reported that a large part of it is fypnused and rotting ?

(B) Whether the Right to Life under Art. 21 of tBenstitution of India does not
include the right to food ?

18 \oluntary Action Pulse, 'Starvation Deaths, Ov@sing Go diowns' by Dr. V. Shiva, March, 2002, p.14
¥ pycCL Bulletin, November, 2001, p. 11 at http://wwighttofoodindia.org/case/case.html
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(C) Does the right to food, which has been uphgidhe Hon'ble Court, imply
that the state has a duty to provide food espgdiasituations of drought, to people who

are drought affected and not in a position to pasetfood ?

The apex Court expressing serious concern ovestidi@ation deaths in some
states observed thattfe Central and State Governments had the primasponsibility
to ensure the food grains over flowing in the F@uatporation of India godowns reach
starving people and are not waste@he court further held that was the poor, detitu
and weaker sections of the society should not strben hunger and die of starvation as
according to court, mere schemes without implentemtavere of no use. The court, thus
directed that "even if the food grains had to begheen free, it should be done as no

person should be deprived of food merely becausetiero mone$’

On July 23, 2001, the Court directed Orissa, RagstChhatisgarh, Maharashtra,
Gujrat and Himachal Pradesh to take immediate stepsiake dysfunctional public
distribution system outlets functional. The couraswinformed about the ineffective
implementation of the "food for work™ scheme. Thetiftoners alleged that hardly 10%
of the total number of those who approached forkworder this scheme, 50% of wages
were paid in kind, i.e. food grains and the renmajnin cast! The Supreme Court was
shocked by the Union of India's affidavit as on page of affidavit it says that a family
of 5 members would require 75 Kilograms of goodrgdo survive, on another page it
says that the PDS is providing only 10 Kilogranmsother words, hunger and starvation
is getting perpetuated.

In next date of hearing, the Supreme Court toakngtrexception to the failure of
the most of the State Governments to comply wishearlier orders relating to the
identification of poor families. The Court also pad new orders for proper and effective
implementation of nutrition related schemes like #ogment Assurance Scheme, Mid
Day Meal Scheme, Integrated Child Development Seheéhe Antyodaya Programme,
Old age pension scheme and the public distribusiggstem, among others. The court

ordered the Chief Secretaries of all States to semgbort on the implementation of these

2 pid, P. 18
2 bid .P. 18
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schemes to the Continent Secretary within three&ksvaad to give reasons for inadequate
implementation, if applicable. The Central Governimevas directed to "take necessary
action in order to ensure the implementation of $hiel schemeé® This case is still

pending in the Supreme Court for final orders tpdrafrom all those directions issued

earlier by the Court in different stages seemsetalere paper tigers.
What Emerges Now? — The Conclusions

The journey of right to food has witnessed lotsaftradictions, achieved several
milestone and attempted to mitigate, if not elinknathe cases of deaths due to
malnutrition, hunger and poverty. The Internatiom@mmunity has very seriously
engaged in deliberations and development of foodilahility, accessibility and in
express recognition of the fundamental right todfoSeveral commitments have been
made, resolutions have been passed at differeféremtes and summits but they remain
pious homilies in absence of effective internal@matin domestic laws and forceful
implementation . Some of the international orgatiozre like FAO & WEP are doing
appreciable work in different parts of the worlcatlirding India to protect the people's
from hunger and malnutrition. They are spendingesoof rupees in Mid Day Meal
Scheme for children which serve two folds objectiethe government. They are
continuously increasing their budgets for India due to lack of proper administration,
corruption and proper co-ordination between the pdayers starvation deaths are still a
reality in World's largest democracy. On the naidinont, it is noted with satisfaction
that the guiding principles contained in part IV afr Constitution read in light of the
soul of the Constitution, the Preamble, make adeqpeovisions for ensuring food
security as welfare of the people is supreme reftedrom Article 39(b) of the
Constitution. The legislature has been complasitentt giving statutory recognition to
the right to food, food security. Although almofieasix decades, it has introduced a Bill
on National Food Security in the year 2010 whiclyasto see the light of the day. The
executive endeavours are praiseworthy as diffesmfitemes have been launched,
modified from time to time to meet the situationttbcat the National and State

Government levels. District level Committees hawerb set up in different states.

22 |bid P.19
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However, the data given in this paper tells a d#ifé story and brings out the
contradictory scenario. The number of deaths dueaimutrition, hunger and poverty are
on increase specially in cases of marginalizedsabisociety. Poverty continues to haunt

and ruin lives of tribal and other scheduled casteple.

Even after 60 years of independence, it has not Ipessible for us to ensure
access to productive livelihoods and food for alhose dependent upon low wage
income and casual employment do not hope to eatgétnthroughout the year. Things
get worst when droughts and other such transitaviglpms occur. There are problems of
discrimination by caste and gender which are img@iin society and which have a
bearding upon livelihood and food access. Howewerare not a food secure nation and
there are major concerns about the ability of thentry to feed itself in the future. The
fears arose out of the decelerating rates of grawtbhod grain production and in the per
capita availability of staple foods. Land degradiatand declining rainfall have increased
these concerns. Availability of food is adverseffeeted by disasters such as droughts,
floods, cyclones and earthquake that disrupt norif@al The voluntary groups have
substantially contributed in fighting and mitigagithis evil of food insecurity, especially

in times of disasters and calamities, like famimmesughts, floods and others.
SUGGESTIONS :

The Central Government as well as State Governm&ks help of these
specialized voluntary organizations working in maiected areas and doing a lot of its
own for the poorer people of these areas. A coratdin between government, local
administration and voluntary organization are adnafetime to protect & save the people
from starvation deaths. There is an immediate agdni need to improve faulty Public
Distribution System (PDS) because this is one efdfnongest tools in the hands of the

government.

As the problem of malnutrition is acute. There tmabe a synergy between all
ministries like; health, rural development, edumatand WCD to ensure that are met
targets”, which would be a very good strategydmisat malnutrition related deaths in

different parts of the country.
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The National Food Security Bill 2010 be passed iamalemented in letters and
spirit as early as possible. The welfare schemasclzed be revamped, strengthened and
be enforced effectively. The foodgrain be preseraed protected properly so as to save

it from getting rotten.

R IR R I b b b b I b S I I b
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TAKING PAID NEWS SERIOUSLY

Dr J P Mishra®”

Abstract
Media the fourth pillar of our democratic system, B expected to guard the
democratic fabric of the system, however when it iguided by extraneous and
ulterior motives, trying to protect the interest of the few at the cost of the welfare
of the common man, the real sovereign, it strikestdhe very root of our existence
as a democratic system. Paid news is doing precigéhis.

1. FOR THE SAKE OF LAW

We live in and by the law, said Ronald Dworkingraat jurist of the preceding
centurytt is almost as good as to say that ‘we live in Aydhe oxygen’. Law thus has
become the life line for the human beings. Minug, lane may argue, even one’s life is
likely to be rendered meaningless.

With so much at stake with law, it becomes singylianportant for us to not only
obey the law but also to have trust in others tii@y might be obeying it likewise. This is
so because the law presumes that we, the humarsehaatural tendency to live in
accordance with reason; and as the naturalistyifght, law is but a dictate of reasén.

Therefore one who does not conduct himself in amaa akin to reason is one
who is committing the breach of law. Extending #ngument a little further we can say
that if the person happens to be one in whom tloplpehave faith and expectations of
lawful behaviour, as the Press (or entire Media tftat matter) is, the said breach
becomes the breach of public trust as well.

The Freedom of the Press or the Media in genemlblean read into the Constitution
itself by the Judiciary and the people have a righteasonably expect that this freedom
is being exercised by the Media in the true sefskeeoterm. By displaying, by whatever
means, the expressions guided by extraneous agribulinotives, the media is trying to

protect the interest of few at the cost of the arelfof the common man, the real

“Rader in Law, Faculty of Law, University of Alldbad, Allahabad (India). This is the text of the @ap
presented by the author at a one day national sgimmmoon ‘Democracy and Responsible Journalism’ on
28 Aug, 2010 by AVAP at Allahabad, Uttar Pradestui).

! See, the preface to his book ‘Law’s Empire’, Flrgtian Reprint 2002 by Universal Law Publishing. Co
Pvt. Ltd.

2 Thomas Aquinas, the great naturalist.
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sovereign. And in so doing, it is making a mockefythe Constitution as well as the
courts.
2. MEDIA AND THE JUDICIARY

Under the Indian Constitution, Article 19, whicives us six freedoms, happens
to be the most powerful of the fundamental rights] the most widespread in its impact.
As it stands presently, the first clause of theodetenumerates these freedoms whereas
the clauses (2) talks of reasonable restrictionshvimay be imposed on the exercise of
the right to freedom of speech and expressionm@isake of maintenance of certain
things?

The first of the aforementioned freedoms is tleediom of speech and expression
the right whereto has been guaranteed by the Qatisti. It has been suggested that this
right caps all the rest mentioned in Article 19.(1)

As we all know, there is no express provisionha Constitution regarding the
freedom of the press and it has been read by thieigmy* and the jurists both as being
latent in Article 19 (1) (a) itself. This is not smggest that the freedom of the press is any
less protected in India; because even in the UrStates of America, where through the
first amendment the freedom of the press has bgaessly guaranteed, it is not shorn of
restrictions’ In fact no civilized society and hence no demacrebnstitution can afford
to provide for absolute rights to the individualsaugh it would have very much liked to
do so) for the simple reason that it is most likielyead to chaos and conflict rather than

cohesion and harmony.

3 Article19: Protection of certain rights regarding freedom of speech ete (1) All citizens shall have the
right-

(a) to freedom of speech and assembly;

(b) to assemble peaceably and without arms;

(c) to form association or unions;

(d) to move freely throughout the territory of ladi

(e) to reside and settle in any part of the tenyitaf India; and

(f) (repealed)

(g) to practice any profession, or to carry on aogupation, trade or business.

(2)Nothing in sub-clause of clause (1) shall affégw operation of any law existing law, or prevém
State from making any law, in so far as such lapases reasonable restrictions on the exerciseeafght
conferred by the said sub-clause in the interestisensovereignty and integrity of India, the ségyuof the
state, friendly relations with foreign States, peilorder, decency or morality, or in relation t@ tontempt
of court, defamation or incitement to an offencé&auses 3-6 deal with the restriction as regard-ise of
the freedoms enumerated in clause (1).

* Ramesh Thapar v. State of Maddras: AIR 1950 SC 124

® The First Amendment (1791) reads: ‘Congress shale no law....abridging the freedom...of the press.’
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The Indian Constitution is no exception eithertalks of imposing reasonable
restriction on the exercise of right to freedomeapression in certain situations. The
right to freedom of expression has been enrichet$ imeaning owing to the enlightening
interpretations put to it by the judiciary whereibyncludes even the right to freedom of
silence® This is one extreme, one can say. On the otheeraet as has been submitted
already, fetters may be put and it can be saiddhatizen and hence the press has the
right to freedom of expressing any thing and eveng that is not expressly prohibited
under the law.

The Press has been so far known as the fourté stglying that for a healthy
democracy it is as important as the three wingsthef Government, namely, the
Legislature, the Judiciary, and the Executive. Nbis sarcastically being dubbed as the
‘first state’ which hints at the newly earned regiiin that hinges on practices neither
honest nor ethicdl.

We have heard that the corruption follows the powaknost inevitably. The
powerful press in India should not meet the sane fane must argue; but such a wish
does not seem long lasting unless of course stepsleen in the right earnest to salvage
the sagging image of the print and electronic media

The Judiciary has always championed the causeeoPtess and has struck down
the legislations that tried to impose limits on direulation of a papé&r content, volume
of circulation or the price of the pap&rnumber of pages or periodicity etc which in
the view of the Court had the inherent tendencadeersely affect the freedom of the

press.

® See, the JIMM Bribery Case.

" A report by the special correspondent of the Tralely, Kolkata, published on March 6, 2Q10,
entitled ‘Powers to edit ‘paid news’, which runs adollows:

New Delhi, March 5, 2010:The Centre is considering proposals to fortify the
Press Council of India to fight the “paid news” pbeenon, information and
broadcasting minister Ambika Soni told the Rajydlt&atoday.......... “The media is
not the fourth estate any more, it's the first estee. The media has now become all-
Eowerful.”B.G. Verghese, Former editor.

See, Romesh Thapar v. State of Madras, supra.

° Express Newspapwes v. Union of India: (1959) S@R 1
10 sakal Papers v. Union of India: (1962) 3 SCR 842.
1 Bennet Coeman V. Union of Inida : 1973 AIR SC 106.
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Further, the Court has always kept a vigil ondbgernment measures to ensure
that the Freedom of the Press is not impaired; usecdike the Court, the Press also
stands as a sentinel of people’s rights. Now, tiaetice of the paid news is nothing less
than a design by the vested interests to corrgsémtinel and thereby interfere with the
rights of the common man viz, the right to haveue tand impartial account of the state
of affairs so that he is well informed and bettguipped to make decisionslt needs no
magnifying lenses to see that those who deprivedh@mon man from having a true and
impartial account of things are eating in to th&algi of the democratic fabric that he
cherishes so dearly, particularly because it aleoumts to gross violation of right to
information®® That this should be done by the press itself makesmatters more
lamentable for the people of India who on Noveni®rl949, gave the Constitution to
themselves: the Constitution which among otherghiguarantees, the liberty of thought
and expression.

3. PAID NEWS

The 2009 General Elections brought to the fore tikver before a new syndrome
plaguing Indian journalism: the paid news. Workingder the garb of constitutional
guaranty to the right to freedom of speech and esgion the media-print as well as
electronic- tried to make the most of it. It casleedthe frenzy of the contestants who
were out to ensure by any which means that theiooents were down and out at the
hustings:*

The concern over this blatant misuse of the ctutginal guaranty by those who
were supposed to observe the highest norms ofgmiofeal ethics led to the setting up of

a subcommittee to look in to this menace of pa:ido trace the factors lying at its

12 See, Paid news is just not on: Govt, Oppositiore@gHT Correspondent, Hindustan Times,
Email Author, New Delhi, March 06, 2010

The government said on Friday “paid news” was @aermatter, as it influenced the functioning
of a free Press and there was an urgent need tecprthe people’s right to “unbiased information”.
“...when paid information is presented as news cdntiércould mislead the public and hamper their
judgment to form a correct opinion,” InformationdaBroadcasting Minister Ambika Soni said in respons
to a calling attention motion in the Rajya Sabha.

Paid news is broadly publishing/broadcasting adsertients masquerading as

news.

13 First recognized in the SP Gupta v. Union of Indi@81 Supp SCC 87), it is now a statutory righdem
Right to Information Act, 2005.

1 For a detailed discussion, see, story by Anuadhanaentitled ‘The news we can abuse’ published by
thye Outlook on Dec 21, 2009.
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root, to identify those who had been involved iis thnhealthy practice, and to suggest
remedial measures.

Mr Paranjoy Guha Thakurata, the chief architedhefreport on paid news, hints
at the low ebb the press appears to have reached at

"We have complaints against some of the leading nespapers in the

country,". "... this is a cancer afflicting media as a whole, including

television. It is undermining ... the very process oflemocracy."*®

"The papers even have rate cards for election dateB,” "These are rates for
different types of news coverage — for interviefes,reporting rallies, even for trashing
political opponents.”

The Press Council of India has invited criticisranfr journalists and others for
not doing justice with the report as the officiaport released by the PCI does not name
any names who may have perpetrated this practidberpast’'What else, the Indian
Legislature itself has asked the PCI to come oth thie full report on paid new& It has
been reported in a section of the press that thgrohn of the PCI could not have his say
in the light of the pressure exerted by the puklishguild who did not favour the

publication of names involved in this unethicalgtiee

15 See, the report on paid news released by the poeseil of India on 30.07.2010.
* See, Maseeh Rahman in Delhi, The Guardian, Modddgnuary 2010: India:

'Paid news' scandal hits major newspapers.’
" See, report by P Sainath in The Hindu, infra.

% See, New Delhidug 19, 2010 PTI): RS concerned over paid news items:

Rajya Sabha on Thursday expressed concern ovecatith of paid news and demanded that the
Press Council of India (PCI) should make publiaésort on the issue.

The matter was raised by Brinda Karat (CPI-M) dgiitero Hour and was supported by members
cutting across party lines. Karat said PCI is sapging vital information of paid news "scandal”.

She said a sub-committee of PCI had produced aa@2-peport on the menace. But instead of
making the report public, efforts are being madestnove the names big media houses, which inditged
cash for news.

"It would be tragic if a watchdog is reduced todag of big corporate houses,"

she said.

9 See, India's "Paid News" Scandal Blotted Out bgs®r_ords By P. Sainath 09 August, 2010,
The Hindu, which runs as follows:

Presented with a chance to make history, the R¥esscil of India has made a mess instead. The
PCI has simply buckled at the knees before thelatigd of 'Paid News.'..The chairperson of the Press
Council who firmly supported the exposure of thidpsews offenders was outgunned by a very powerful
publishers’ lobby. The latter had its way by a stmajority. Justice G. N. Ray was all along for gh-
committee report (which named and shamed the uilging annexed to the ‘final' one. He now finds
himself saddled with an 'official’ position thatsvaot his but which he must defend as his own.



91

4. AND, HERE WE ARE

The paid news syndrome is an example of how ehenntost pious of the
sentiments of the framers of our constitution cantdken advantage of by the vested
interests. It is nothing less than making a mocké#he constitutional mandate.

It is no secret that the two institutions that laeéd in high esteem by the common
man today are the Judiciary and the Press. ThesByewhich term we mean all means
of mass communication, whether print or electroias therefore to have a cautious
treading where it is dealing with matters of gras@cial or national concern. The
syndrome of the paid news has proved to be the mmmstarranted presence in the
scenario; not so much due to the money making weebhs due to the orientation it is
likely to give to the public opinion.

It may not be inappropriate to mention here thaeneuf the surrogate
advertisement have the names of their sponsordgenedtin the news item itself, the fact
can hardly be ignored that the aura that a newspaphe news channel has induces an
amount of credibility to the paid news item in qums The news item gains credence
first of all by virtue of the fact that, say, ithheen published of flashed by such and such
newspaper or news channel; everything else, likestier it is paid or unpaid, follows
later.

Finally, the paid news syndrome is an offshoothaf widespread corruption in
public life which prompts a man to indulge in to athmay be termed as unfair
competitions. That the desperate ‘souls’ try to thee press for their own interest is
evident from the very fact of their choosing th@sg@ers/channels to publish/flash their
version of things rather than let the media dgalsand come out with a version of its
own to serve the larger public interest.

5. THE WAY OUT

Putting a blanket ban on the practice of the peas is, however, not what is
required to take us out of the present mesh. Bhs ifor two reasons: first, the paid news
may not always be bad because sometimes puttinggthin proper perspective may
require, whether on the part of the individuallo tnstitution, the help of paid news; and
second, even where the practice of paid news ipcagul to be an evil it requires

amendment of some laws and development of certagthamisms to evolve a
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comprehensive solution to the problem. The PCltsskareport on the Paid News has
hinted at such ared$But as long as we keep on pressing for the digotosf the names
of the big fish only not appreciating the urgendyttee legal reforms the solution will
continue to elude us. This is so because, in lamaa can be punished only for the
breach of it and nothing else.

In this regard the observations of the Editor’sl@uof India are very apt:

‘Both the media organisations and editors who igduh it, and the customers
who offer payment for such "paid news" are guiltyindermining the free and fair press,
for which every citizen of India is entitled t©".

Let me sum up by saying that the press will bequering its duty the best when the
common man discovers that what the press says tisingobut the voice of his

conscience.

E R IR R I I b I b I b b I b

% ike, amendment to representation of peoples A8§1, Indian Penal Code, 1860 and sundry other
measures. See, the copy of the report on paid redeased by the PCI on July 30, 2010.

2L See, Editors Guild of India condemns ‘paid ne@sIN-IBN

Posted on Dec 23, 2009 at 18:26 | Updated Dec @& 2at 20:50, New Delhi which begins as:
‘The Editors Guild of India is deeply shocked amdicusly concerned at the increasing number ofrtspo
detailing the pernicious practice of publishing ihaews" by some newspapers and television channels
especially during recent elections.’
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UFBIRAT & AR Ffgdl

S1. &R§Y ARG

"ABds W UABIRG] $ HAed DI AT Y 9@ I ol fAdia
JEeIHal © b B, BA (G AURS AAGRT H HFUW Idd
oy, e 19 ScRerl wHaiRar &1 e fhar S| a8 aft
TR & O TASINGT ST UAT SMEARERA a9 1 & Aef &
AAFIAT & §RT SHBT Ul 91 FARed w”

dApds § 9 98 39 919 R M WeAd Bl & fb Wda g
el JrruTferesT SIHeATET B g & 2 S9! ave 59 d2F § W Bblg
Aaue del Bal & w@dd iR frwer Aifeamr (vaeilRar) SHaa &
UM & | 34 S 91 | RTEA Bl WSy T8l W T 7 6 A
(THABINAT) AT BT FIH ATHAIR AIH © SAY 3HD GRUANT Bl
AT T ® 3R I8 SR € 6 fIvd & & & # 3w rgvalg
a=gar 2 b iefed & s M oRd X8 B SMaegahdr Yadl 2 |
UFGIRAT & BRI AR IYART H AR S dTet Al b7 e+ 3afey
41 Sdl & difs Sl A g1 R, AN 99 IR WRIMT 6Rd 8 AR 98
AU ABT DI YA TR A 9T b | G 3reed] Rerfad a1 Sreaf-rass
B Bl § SR A Bl PRor A1 €l 8l Ul @ WeR FREE @l
v fIdped & wU # WIeR f&Har S =y |

fUsel <¢ 9 aul # fie Aifear 9 e Afds daregar @ 9d &R
31T A A dTell W) qrenalt b1 Hbraer fhar €, S wifod faar g,
IR YT gERa wfyd fhar 2| 99 B el | selaci=e Hifsar &
JHId & T & AT IS T Al IFb Ga9 B [RAR BT IF=aal AT
T | geRg fORIR @ 31U AT U—3IY Bl & | $9Y FAM H 3f0d A
Afdrs @Rl | Hare iU glar @ aen Hifds mimvsa | gfg Bl g,

HSTogxdy €iferd, yHTER / HRR, TR, BT, FRIEEIS



94

fhg s AT T THH FAURIAM B B Teldhadl o F=ar
& ¥ fie iR goiasife NfSar (e & A | ¢ v gfed
M R & | 9 AIfIa = 89 &) sEw=Ial 9 IRid 8 off 3= 2 |

THHIRAT & oIy TR’ @ 9fdFar & AF W W 8 o %8
g | ST 31U faaR T 3raTert oy & wU H U™ A Bl UgRT 9¢1 2 |
Fg IR A1 J fI9g®, IfNid iR =i & el & ud e
T &d € | U Al @1 A T8l € 99 ghedl Yo B A Usd 8
AN DI FHTST BT FAoRl H QY A1fdd &R Qa1 731 | B8 IR ART JAarerd
A G R A B G B fheg 9 gfe Aifear @ Jeg| | o9l @
e H Ugel ©1 &fYed fHT ST g 810 €, ey JfQTeldl QI e
IAD! UITST BT Ao ol | T 71 91 ureit |

GRI ¥ e qpIegT T4 Il 39 dad WY H IS W] W
W HRIHH U HR 2 © | SR g Bf el e S9a forv fads
Dl VIS B AT 2| B & ufd 1 I 9gd Adeela udia =gl
Bl | SToaTcl iR 3MET WINT & Yol 9§ AT 2| e & forg
SN URUdT W 9 PR §R 2| GO @RI B IRATPRU BT W PIS
RATEIA T8l © | IR ideR SAdI Wt | g1 1 @ 2
AR R ofd F9Y RICMR ®1 SHE Yo o &1 qudre &l el 8l
Bl O W& B RUOfET & 999 7 91 IR S & 91 & ANd IR

Bl T8 FHSHET I8 | SIS Dol dlell WeRi & TIR § FhET bl

AT DHdT 81 AEGH B | 8§18 WISl YSABIRAT Dl 7T Wwy ReT

UShIRAT BIHh! BRI BT ST Y87 2| 9183 dN W dl I8 9C[AR &

f[og wigTe oir Frefud fhar S 8, g Sl dax W1 &g Harel
SERRICIEIRIC S

AIfeAT IR—¢R 3RTAd @1 qHBT BT AYATH ST BT 2| I8 T
3R Aifear <l & forg Sl &1 € | 4eT S el & g [
TdlEmE 9 22 AU 2006 DI T-Is H AN Th fdaR M H AT
Frqd fhar fo Afear g1 gaedl &1 faaRe <9 &= & g 2 s
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WRE BT f[daR e & e <R ars ST o1 R sfieed
g BIHHA" D e H Iad [HaT o7 | o ST 1 U o |
Pel o7 fb SUH Bls A<g ol fb U B IATSIal WAl bl SMERETT
g fog 39 AT B TdR IR TAAdHEAl Bl Y&l 2 | e ST A
3T ®el fb U B TSIl BT Aol I el sl b U &l fbdl @1
JfAST T BR, WRIAT Aled AT - Bl IRT Bl ¥ HRA DI IATSITST
CIRCICCRII S

WA = YR 3R Wy U & H 8 oFar & fgd i ©
fh=g U9 Bl TIPS FaRAT § TETIGN B AJA &l & S Al |
3ETeAd Bl RTHERT 2, 3R I8 AYFd BT BT MMETBR 4l & fh IqD
gehaH DI @ad g et fe=mor g | sfigad &1 g8 W S AfPeR 8
fh ST9 T® SHD HheH $HI (~H FAdlg 9 8 O d9 qdb Sl a7
JETAd & AT H I¥d Ul gaius 9 Uar fhar S| 98 BRe § {6
9Rd, ARBT R 9T O <2l § WY bl a9 b & H=T SIrar
g o9 I [ 98 Q¥ FIfd = 81 S | <Yy A1 ARHIH 1971
@ STJAR VAT Blg Y Gl fbdl A/l & fFrwel faemor | arer e
DR ATl Bl AT M UGT DRI Dbl YGRT @Al B A S If&TId bl
JATHATAT AT S | e #ifear iR gelagi=e Jifsar 9 gocAl @l
RUfET & ama dR W A 99T sSWET B W 2 fogd fRota 9@
HIYT BT SKHATS $RA Y ANIFT DI aIY IR AT ST & Sl e
@ frwer faemRor § qrem Uar eRA gAY A1 9 U&T R Bl ggiy dre
2| SOt R & WEY dffdd AMal @ RafdT & fov amue
MR Gl BT aTeIHT 7 |

ST & A A gd A9l & RUTST o) dTel Hargarar &l
DI & dDAd] USell & dR H SMbN B4 @Ry | 18 a¥ 4§ HH
Y & IAMGFd Fedi T A WY B RHR AlReAT & IR H BRI
ST BN STRE 7 | sH9forg RUIET & 999 39 9w H AEr a=al
S AIEY | 972 9 41 BT I @Il @A @12y R & AR
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@ IR H eI E AT BT S q Y| A qAT DI UK BRAT
SN B Al S U PR 9 Ul g8 W IR § fb 9 gl Rurd
fd=@T a1 @Rl &1 qraeid & YR W U a2di &l UKJd &R T & |
o forv ‘g RUd & R, Ree & oar a1 ‘srared # o
T 9 & AJAR’ STl Te’raell BT JANT fHar S anfey | s9a e
B TWYdd b Uel bl W I B JHEdT & Sl arey A ifware
@ UeT Bl & AT BT | RUCR BT qAf DI AS—RISHI U B A FI]
IRV | ST I8 91 Fad & H IGAT AMRY [ IABT B qbaHl Bl
GAIRT BRAT AT IFBT 07 7 E 2| I° AT Bl WD qA wU H
feIeTdT qde URga BT B |

Gl GABINAT 4 by BRI F UGl IS[HI FANST bl AS<IYol
AN & 7 | RST tHAHIRAT & WU H IHBT U 997 w9 AT 7T ¢ |
I Udh IRE B YW HRare! sl & OrEH RUlck I<@=R & g 4
Bgd WY A WA BF BT Q@A e IR BIF AR Bl SR
FRAT | TEADT TS B A o A [ & IuaT # ard @R
ad, 314 Tb SAD B IR AXHIT 3 & & | 3D Bl AR
dfde uEgell TR ¥8d Il Wl WINY § | f9cH 39 g & IgWdl A Yo
T © AT 39D IgHa TR forg urifles 81 Favd € | VAT &1 U Al
T A TR W ST 8al 2|

e & TP SRgIR ‘T WS TR 71 10 IS 1994 & 3dh H Y
AEE @ IR H T TR TR @ o RET SRAE & 9egq 9 I8
QIfad fbar T o {6 s wigal 4 ¥9e ¥ Ue Y8 wd (P soIR Uls
Regd & wu d foram 1| 7 doRafed WA I R Faad wr &
TAT| 13 SIS Bl ¥ A9T WR S BSH AH bA~ H 989 g4I dl Bs
el | Aifew @& Afde IR BT IRGR R ¥ @ Y| /e
Tq RIBId AR—RT & WHA Ugdl, S8l J@IR & HUR R Hiedl
are &1 Rrerad &1 T |
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f9ce &1 ‘U RIbrad AT S gRT @IfUd G T8l &, fbwg
U et Il W AW 9gd ST BIRA @T 2 | I8 UFBIRGAT gRI
AT & forv mfud &) T I 8 | 99ER 93 & 9Hed 59D
AR © AT Fad] FeAld A AR G 9918 T 2| 39 HAfgar & URT
7 ¥ P8l M & b By W UFGR AURIE I Bl A B @R AT
BICl Bl BN ol BN | 9 Tb Albiad H VAT BRAT 3aeId el 8l
fhdl TwaS a1 = &1 S AlfeTlds @l (A & 991 21 g/ Siren
fRY TAT GIR BT BRA & oY BeT—Huc &I YANT T A & STd
Alpiad H VAT HRAT STO™I 81 AT SRl (el 3 18 @ JIT gRT S
BINTET HRAT ARG 81 81 | S ke U1 5 H YRl 9§ ue & Tl 8§
f» 59 d& Miefed # VAT HRAT ST T8l B 9 Bgd IR MR
TR—BT I GaR BRI 7 PR MR T & 59 a8 A U &l =AY fadn
YR B BT B | W1 5 F 7 H Ba—dUc Pl dbad adl A=Iar al
T € S I8 olldbied H B | Aldbied d URT 18 H IR fbar a1 2 |

IRT—18 # Aldbied & Ad B W B Y Hal AT & & 4
FHTER D1 Hebe ey fhar o1 8T 8l &b (Bl SRy &1 JRi

ST 81 AT S JOINR HRAT 81 T SfF S w@Red I GRem & fad o
Ul BRAT STO)) B AT 94 ST & (bl fdd a1 FITST gRT RIS
fPy S A g9 & oy AT SR &)1 S8l &1 ol 39 Sqe%dl
forg aT<d @1 R AT B Albied H BRI I T FAAT AAT S |
U RIGRIT ST A |7 "ell IR TR 6 gU 17 S[ells, 1994 DI 30
ol # ®Er & T 9 e 9 WR B BT -1 B folg Sl ©eA
CRIhT 3UFTT o I8 SR HAiedl & Iociad el o1, Fiifd BRI B
T EAT WI—18 H URAINT AThied &I fUetrali & g™y off T S
I fHdl @ e W BN T80 fhar S Adhdr o | 39 i gAN
Soldelive AIRSAT & RET TRl R AT el IS4 g & T g,
3. g4 W fafeer U9 il & WRI—5 T2 WRI—7 &I AU IR Fiedl
H e PR AT ARG | WRT—18 & Aldbind Bl URHNT H T I I8




98

Sier &l Ma¥Tdhdl & fob RET MRIT B a1l &1 dls i ar
difess fed 81 8T 1’0 | WRA # Soldglfie HIfedT UR IRIY o
o 2 fb I RET sriarfal &1 dield § 281 afeds e f&a # SR
Q. 9gM @ Y &Rd & 3R IAD! IOk IHD AIH A B dlell DRIl
wI B HHAS R Bl T | I dAidbied H By M arel ReET Rl
DI Dl THI IIFTIA AFT Y, S1d I FSH o el AN & 3fidd
1 3= B 9 e B |

AR AEAT FAMERT AT =l & YDA & JHe § 9 gRydq
T2 B U7 | U AR S AFIRTG Y e 8 a1 S |gErel #
I AR 3P BT Al d9dT B, o oW I FHIRMG B H
JTCHTILMAT DI AL Hl Bl & SAH FHGT BT Dlg [2d T8l Bidl
gfedr H IR IHA AHINIG f2dl BT 39 UgAdl | SR & forg
MERT IR ISP 915 & &1 & aR § Sl OO AT GR™IT AT 98 Fs R
JfoRe &1 M1 Tb Ugd TAT| I Sl Il JARBT H 11 TR Bl
8U JAMd! g H A1 PRI & UK 8 & 916 WS ol
sy aafdd & wg o1 Aifear # vy fear mar &) &6 N Amet |
JATCHNTIAT B Bl TR & dAT Wb AR GESAT TAT AMISID EA1 b
YRl B JARFG &Y H TAT bdel oMb AR @ & uRge H @y

ST & Fpia [AHRAT A B sl &, difds A Bl SITdbN

S BT I AT T Bl WY 3R FHGT R IFBI Uil gdq1d | A
TS |

TAR < # U9 DI &% SSar &1 wrr @@ ) U uReg
ASTH' & T S IR WAl IR &R &1 MAdR &7 |- 7|
3O 3 JMMAGR BT TANT Hd g GREE 7 MR WlRkdl TR & 2|
Sied e &ifw gfear 94 1 20 fa=R 2002 1 U AR\ SR
DI | $9D ATl UH DIRTT o FHI—FH R STw™l [een—Hqer SRy {6y

1978 @ uRT 13(2) (@)
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2| 9 SFTE AIC AR W Tdh Rl 91d Fal T | SN TTeld, JMEIRE,
I, fvdfAd R arel Ush Uelid, ATelMedRe a7 37%eildl FHMER A
IR fhy S0 | SRR Hhad H ORd & HeRT Tl forar S|
QRIS T HEMRT AT Wdhiad JHY H S[el 85 Wkl & DR H
AEE )l 9| fRe Tt @1 aftamtsd T fRar g den
FAGAT 3R GA A= AP BT g faeardl &I ggrar = faa
S| " 3R faure & ol # BICHT®Rl  gRT gaUs | 8 gled H
el fHar o iR e g & forv e ARR 9 R Qwil oM
e, giole, 3MRGT dom wig ¥ it NfSaredt & v HHger sl avg
BT AR AT & |

IR ARl & I g BAGN IR FH—Hf a9 g1 dThd I8
g ® b 7 e & Afas Art e 8 81 9 ieradl @& AremE |
AR &% & folg S =121 it | SHa 319+ |l I8 8ril © fob uRuaa
A & AR & oy a9 S & | Afdesar, gl Jafdd & Fa 991
Arhd BRI © | I8 S IO I41 Sl & | UFSIRAT 198 el &1 avE o
giIfed | Sl MR Hi2dl &I 07 &R, SHH AR B a3
A S & A1 B A AR Gl D SHAGRT Yddh Ut bR dTell
AR ARG BT P MaDhl &, b HARGTAS agaal 3R ey
RISHY O NN gRT 3T oliep A9y SRR I8 b dAT S9d gNI

Bl FHE Prefordl 8| MR Wiedl T Pl HORAgdD  Urel
gl W SRl 7 T AIfear R 3iger o & forg eifw ey & wu H
AT BT HTA BT FERT 7 ol U |

kkhkkkkkkikkikikhkkkkk*%k
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”ﬁmﬁzﬁ WT&[”
C
&

areie Y-
UG U§ OR® dfdd B ARIRGA, QT BT OPR,
D DI B, 3R DI A GRAT IcUSID e HRll § 3
$o W i § M w® guedr & 91 |fum &1 7qd ae
TE1 BT et 9 srTgd (@RUw) I
faeg sfoera # O H81qenl & daRE ATl Bl Haiftd THTd
UST IH HEHT gg &1 J8=g WM 2| 8okl 9y uedr W faeg # dlg

AT H AR W W Ol U AvSd H |aiYd © | AT g8 o
6B Al & IR AU SigT it H BT 181 8 12 srardhd & wu 4
ST ST 21 918§ S9@ IIJATRRAT 7 fU-—a31u+ &1 ¥ 39 el W
IS AF DI GRATNT B BT Yarq fbar | dig AdradtiFeaal gd Fwgof
SRIMG SR & U A81cAT g8 &1 I8 A ofel AT el ud
are—fdare &1 fawg 997 garm 2|

IR Aidu™ & [Headied gRT 4T ¢8 U U9 9M 3 ©
ST ST & WU H g HHE g el Bl AT B G |

IR 61, 89 YR & T, o9 AT g9 Ul Bl Ysd § o
RO GfegE & A W™ 9 Geq 919 ORI &R ofd §, 3R Bl
W IR YT el BIdT| $HhT Pls WEIHROT ¥ A8l 2| Ul Bl

MG PYAT, SN Tl ST AT WK AT 4 9 hdNET FGHATST P
JMT=<IR® FTITT dY I~ 81 B AhdT |

3T, 31 AL TR BT fTAThT B |

T faewfdeR vd SHfeal —

H arferaadT Soa ~ImITer, SeETTS, gd q IRl A, STk Uy
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TS 105, WIS Ud IAD HaWl bl [RWISR, IHfFadl va
Tfdd U dRar B, e TgaR ofel Wl 9Rd H g™ & yRe |
fafeer wifelamie @ e=9 oM% oM & fRWieR @ ufa fAder & den
IRA H FEal B d8 fRifeRr ok wfdqdl & = € i fad
UfelamTe & AR @l 26 HRal 1950 & g9 ugand off || Haued
AUASC HF 1 FHIGd IHT Bl ORISR 9T &1 & fod gfvsd fdhar
T 9 STIdd T | i &3 6 dee &1 U+l BrRidrg! Yahrer
Yy 1 &1 fRieR 2 1° wrn @ foles] # 98 @ a5 @l
TRAT & ulciepdl forg &1 gue faam a1, GaAvaH WHT Bl gHoi=dl |
I AT 9 frerfra fer T, See uwEnq sfeer R @1 1979 H
F=pIRYd fam a7 | IGIRM Ut |ftd 7RE Aedl B ASpiRyd e
&1 A AT & ST Slodio RET MU “SIo7” @l aRorfy off |

I O IeUfd @ gRT $Yd R @ are § ey | 1 ¥ Y
T o 3 I8 W g8 T 7 {6 gater ud emieer 3 Juy 8
W |Afaa A e S @A P oofes, fIvg 97 7 6 @
Y [IRINIEeR HHe & AeRl & Regd o< dJqT |98 H IR B
B B D BT odl & | R&T W P g A <Er fb Aigal Bl
RISl wU b Regd < T | AGe H ool 37, olfdbd dal fhdl 0
FALT® W™, AT GAT 7 UhAd H R F81 far | arear s |
IR @ didd a1 | A9ard FAfd 5 B, Blg Q¥ T8l AR Jdhl Ble
| R o9« o M1 |9 fOUM A Irree f6Bar| HE Big mErs
eI, Pl DIy DI el | T SU—3U4 SRl ¥ HAT I8 7 | 3UA
dedl § g | 9 U@ ISl A1 A4 8, BIg SR o & ol dIR
SR

! TSR Ul g9 iR ;2007 11l SCC P-184)
>(AIR 1959 SC 395)
3 (AIR 1965 SC 745) A
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AN (|' N

el T b Ieaad <o+ SRS Jfdd Al Read o ¥

ferop

oty fear 6 e Wew &l Rygd 4 &7 &F W9e ¥ gldl & o 99

Ty Ifafora oY e e |

AT & (Bl AT T eu] &1 I IC[R bl 8l 8 FHhdl |
Pl ¥l NG /Aure R BT suRiids Ifafdfer a1 vsa=1 | A
ol & dl fRIVSeR &1 §haR HalfU T8l 8 Fhdl| 98 GelU &
S ARG g ®, I8 UM 7, el dis yEkEd T8l | R Rl a8
HIGTDh AATRAT, I A Fl ?

e g gR® Hdd IRA Jod Bl ANRSG —

IMRA ARTRG =4 916 H WRA @I ANRSAT of ol & A
face @ I= AFTR® S\a ATa—fUdr a1 Ie1-31ET 9Rd @& AFRS 8l
6 wRA H ST Ui, JAT UM, IWTEURT, YA AT AR & =
RISl Ufhan g1 g_iferd fhar S =t |°

ST & & dd & — U 9NN &3, SO 99 &d H Has a3
I AT TR | S99 dF UBR & Jfdd g 8 — ANRG d efad
B 2 O I & Y0 9w ® QIR I & Uit ST || 7 | ARG
& 9 [faa va IoHfae IfeR B 8| ORI UBR S Afdddl &
BT § ol &l o/ =9 @ RS B 2 dfdd I8t s axd 2|
39 UpN & Oyl & gt siffer Wi gd &1 S & for
IRA H FHT BT U101 U9 Sfees Wd=dl &1 ARDHR B, fh rgzes 19 4

SfocTRad Ta—=IdT BT JfAPR Dadd TITRBT BT 2 |

9 Iadl © fb T U ey afedd & & o & dl 9Rd &l
AR® T 8l ofed aRRerfoo= Rl 9 g & ufa faser fowmex

* (AIR 1998 SC 2120)
>4.21 of Report of NCRWC Volume (1) P- 141).
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TR &1 ARTRGAT YT &1 81 dr 0 Jfed &l adT Rifder dom IoHfas
AYPR & FII—ATT YR Haied Haefad Ul W IR 89 &I
AfBR A ST =1fey | T yai YR W 9gd Bl ©, b ued

IS gRerdl 8 Ayl © |

22 BRERI 2000 DI HRAY ALY & B B FHeET 3 Udh TS
JTRT G917 T, o 3fedel WRd @ Yd Hd IRTel ddbe doldl
AT BT T, A1 & TF = TUAERT AN & Jaw AT A1 g |

S JMANT & FRE IR Jeq AT HaRId o7 | 3N & dawT 471
oY FITAT WK w4 A SWad 997 |l MR &1 7d ared o | o
Al 39 U WR IMNT & 3 FaW I [aR—{99el 8 F89d o, offd
®ad URifhdT & 99 W SN AM X8 TAT| AT & U Fa WG
RAE & & ded € — 7 T 39 999 R ART &1 99 @9 <A1 Al
o A 6 " HIYSIANT" SRAT gHeAT BT SOk &H_AT A1y I 579 AT
Jg WHRAT © b Hdlea Hdgre Ul IR Jol 9RAY ARTRSI & AR
g BT U Udh HAedyul e I e &7 fdvg € 99 98 39 U
R TR WR R TaR—{a93 B =1 99 < & TR 9 0 4B 8T
? R NT & TP IS ATH BT NI o1 UST| IS Faedh
TN e SR ¥ Badl 3MEAE HRAT & T — " The issue of eligibility of

non indian born citizen or those whose parentsrand) parents were citizen of India
to hold high officers in the real in such as Presid Vice-President, Prime Minister
and Chief Justice of India should be examined iptldehrough a political process

after a national debaté "

R I DT FALTh FIR IWRIF Teq DI AGTHl=T A & |

HGT Bl IMfIRR

® Additional Note to Report Valume (1) P- 386)
7 4.21 of Report of NCRWC Volume (1) P- 141).
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RO AfGRITE § Right to Propertyd¥T ARSI BT 3T AT 2 | 44
d e 9 Yd Ig IAJTeE 31 § HANIGR o1, Il Jgzee 300 (V)

H Haure if¥ar 2|

AT 31, 14, 19 & AYAIE H GRT 31 (A) (B) (C) (D) SHreT AT | A
IJTBE Bael &9 g Uldadl b 8, olfdd 39 g R fauR faqst §
I AT BT IAhad FHI N BRI | Iod ATl § o qHY
DI AT TG DI ST Fhdl | IoadH RATAI BH Hed fdume kg
IRl @ e 7 39 W faar feur P dawed w8 v ol
3, olfh Hera—< Ud o= ol # @ar MegiRd gaf, SHd1 T aref

g, 1 YIE B, 39 IR Jaug T W AT TRl a1 T |

AT 19 (A) (6) H A ANTRSI &I “To acquire hold and dispos
property” 1T, T4 449 HeMEA 9§ 1978 H 308 31 & AT—AY FRRYA
foar |

Il g & fb Sgdqd IR @ WURE A’y Uie
AT fhar 2 fdb argese 14, 19 Ud 21 T WUl fHHIoT 991 &,
R A W Gaene GeneEr oF 9 wifed fear s =y P

IR VAT & O T SURIGd IRUeT § WHRT BT ATHR 79 7MY
H U HEqUUl HaUTieh 3T & g S |

dfhe 3T I Swadq ST 319 Ugodl & 94 foiai @t

RIAU HR IR @R I@T & b Right to Propertyld 19 3If9®R § T9
ar I 9 PR | W SW T |

S g 8 MRS BT A © b Ul HHg URFERT Tl 3Te]
AR BT G d GREVT BN TAT SF FHRT DI GRIEd I qAT

8 AIR 1973 SC 1461 )
% afoTeio FreeT |
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UTehfcieh aTCTaRol, I, Siel, Fal, = Siid & &l B AR UTpldd FHal
®T Fae9 B, 9 R Right to Property®T 312 daat Hifae FwaRky & a1
IqP ATaref TR FHET I T |

T 9l ARA HduTee |ared Wied Rl ARA™ 9FEl B
AReTU, Haele Ud Hfd, WX qled & Ufd A9 & 7 9|l ARSI Bl
HIET 9 RV & HIT—HY FHQT BT FdGh oI DR Yard fdbar
ST 3151 &1 3MMIIHAT & |

o T Hepfd

T 29 3R 30 ATARD B HH MABR UG HA 2 |
ITeE 30 TRV wU 9 I8 Toeld AT © fh ISTETID] Bl U B[l
1 e HRATRN B AT AR YT BT BRI | AT FReIRN B
AT Ui 1T HReIT 'l oty 2 | g U uelid 21 & b

JUAY P DA B, 3R DI AT IRAT Jqiegsd e Gy 8, g9 yeHl

BT Dlg W Ik el 2 |

9 A W e e f[9ie® | od) e K ool
ggd 9 ol g3 R w el &1 e amef¥a gam 21 i WY g4
I IWATHTAT B Blg WL YRATYT FHA &1 AR & | 39 Al &
Uh GES YHTT I8 © (b AIAID Bl IgdeIdl $HI gl H AfeD
IFPR A M @ 2| S & uRig of@d Il IRfAT & JErar A
P dl TG D] Bl IfTd JHE 97 AT AT 2| SI9 TG Hhalg
B S BIAT| Bl 51 8g T91 & o Fuerr o W1 a9 gax I8
AT @ f6 ST reqdEd BT qoll fadm WY STadd <rTed |
RG] AT & AIA@ID Bl D QTd Pl IRATBR HRd gJ I8 Pal fb

19 AIR 1957 SC 956
1AIR 1992 SC 1630
12 AIR 1995 SC 2089; (1995) 4 SCC
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W IHHET 3R I s Wil fAdee 1 1 Suey fiar o 98 g
g o = B g9 e o, a8 g g & o) SRt | I 3 g
3R RISl T IGENY T | IS 14 H FHAT B JAMfT & | BT 15
T P AR W fA9g &I ulifiig w=ar g | R 41 sar <o 7 g8 Reafa
g & JUHIDI BT e I I8+ IR W D J@IGRT H 7 o 4
e @ 2| rouaEdl B o [REEeR § S 9gAd ad &g
FATS BT 2T | IS & a7 | Udhdl & WIftq 81 81 | IeTidd] &
i =T B BT 3fef TgAIDI B U YR PIAT T8 & |

STIdH ST A (5 IR & Uie) 1993 H fAeferRad uem
faemerar =madie &1 fAfase oy -

1. 3JTP8 30 W IAUATID AfMfdd | @ AMUd § 3R
DI A T 8 ?

2. JUGwgd e GRem W R fud § 3R pls WRer
IR & T ol SABI i Pl B 77 8 7

3. o e Wea o vy 9g g v

de W= ¥ ¥g fafeiRa gam & wrsu a1 favafdere @
IUdY I PR Gl © [ Aouddd e W H yde [UNe &
JAER IR AT S | =radis & U edid gafl fdb a8 iy Terd o |
Idie B I8 Mo S T8 M UST 6 sreuiee Wi o
RIFl & 50 Uferd dd 310+ FHa™ & ATl BT T § Fahell @ |

TEIIR A 1994 H A1 <IRATETEN & b S Ii3d dr AT o |
9 UIe 7 A1 U §Y| 1997 H B A’ UABR A WRATAI & FHE
UK gU | SS9 US| AMel Bl 11 Rl @l fawnear s &l
e fHar| 1995 7 I8 AT 11 RN & & 46 & FHeT I@0

13 Sowwowo UTE BT T FTed I5T (1993) 4 THOMOH0 286
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7| fhg BB AwE 9 =de fufed e & T M o gfder &
qIe STIdH FRITAI B 1 AERN @ 4e 7 39 Qv & gAd1s ddh
q 2002 ¥ ooy fear® | forad g8 st gar -

1. TRreT SReMel @l WIUAT 6’ 3R I= UL &R Bl SfEdR
TS AMRSG & g 1'° I8 IR reuwal & faffds wu |
Ageoe 30 d A QAT TAT 2| A ABPR Dacl ATAID]I D
TE B | U AGPhT IUALT ¢ |

2. "qI¥h TR’ 3R e UG Dd | B B sId
JTTYNO B & fold ST Dl gbls HEAT BT |

3. 30 30 B A ATATIDI b FADBR H gRich FRATY (ST,
M= anfe ) Y ameh €|

4. 9 sroudse Gl &l sy 9 oy wemar 98 e 2
I8 BT & YA Bl g AT favafderey _fvafia 181 o) gadr

Fifs 98 e & «R @ BRa # T

5. XU Y WEAl UTK JfoudRgd (RIEl HRIl Bl 3eudddh i &
BIEl Bl YT o DI JDR 8, fbg V0T PR IA Ig 3[Uel
PR Fhdl © T JfATYad G H =T BT Bl |l ydr &1 Sy |

6.  STCUTRID: A YA & ol U W B UlhAT AT UGl AU
Aol ®, fh=g I8 Ufshar 9] iR UReell 81 913y | ATaarid
3R Seg et ARermelt # Jder [ORT & MR WR & 81 a1y |

7. ST U8 SUSY PN ghdl © b FEgdr U Genei # gHel B

gdel IIT BT 419 QT ST |

1 Fovo TRre, AR Ige T TRIRAW Us USAFRER Ug@IEel SRECUI, 38
S10IT0UF0MTE0 283 (1996)
15 Sowwowo UTE BT T Fefed 5T (2002) 8 THOMOH0 712
16
(

3190 19 (1) (B) 3R 26)
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11.
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ST Frmell & \edr 98l & Ol § 89 W A <gAaad e
ey |

T Ferar arell W B W B UMIRG R 9dhdl §, fdheg
HIs W AN yfaafad (BfUce) BN 81 of | |

He o AeTfdene™ & Avig &7 emuR |8 ®, frg e & for
FHoR Ufderd AT 98 T BN S Adhal | (SHH 50 wfoerd e
Dl & ford SIRfArd x@e @ ge & Y oft | S oW T
PR T AT | 39 UPR 39 W Sdle far ) |

SHIRWHE § Sl WhiE 9118 Ty g8 e fdog of, fog us
Rrgia S & & ufoeafdd g 780 81 iR e &1 Sevg oM™
AT 8T 81| (39 o &1 1 wrTa: Sere e ) |

ZI0THOT0 UTS 3R X UdbeH! & uwarq ¥ I8 ued & @

RIS AT Ua% & ol Wielm of Fahchl & A1 72l 3R {31
gl BT IR Wl W TS AT| 2004 H I YA Ub gk UGS Bl
fafdse fg g ("

s BIesyH, SWlAe UdhsHl IR o=y o & o srfafeiRa

fhar T o SHH Weedl T8l ol | S I Hasl Bl RIBRU hRad
gJ = IR 81 AEel 7° & 918 § 7 <l & e # AR |
3 453l & W axd U fAferRaa g ufiarfed fa

1.

Ry, URERIAT 3R ORI & JATER W Y9 GERad w3+ & ford

EEIY HY Hhdl ¢ |

2.

T ® SITHR H HULTAT BT AMABR AfeAferd &1 2 |

Y gl gasHl o Uojae (II) 9™ ®icd 1T (2004) 8 THOHIOHI0 217, Al STl

BTl IH 7eg UQ¥l T (2004) 8 YHOHIOHI0 213, W00 SAHGR 9919 HAERTS (2004) 8
wHoHI0HI0 139 |

1Bdiovo gmeR (II) 91 7RIS 5T (2005) 6 Tl 471




109

3. e wRerm enfud evd @ IfYeR SuSiifdeT &1 fPeRr 2 39
BT 19 (1) (B) BT ARETT B |
4. FfFER IRART & oy A I § e, 15 uferd 9 e,

STl BT ST Hhd ¢ |

5.  IfT G FEIAT U A8l § O 98 Seuesd 8 AT IR

JTHAEIdH TR S TR ARV B AT AT T2l H Fhell 2 |

6. NN & THE D o U & T N o1 g el ¢ |

7. AGAe SRR § Ufags (HUCTE) B A8l Wl S Fadl |
T el # ydwr & fol Ua & gR 79 far S e 2 |

8. W &I WA Jfdagad Bl oMY | AR UR e BT
IR

YIS bl VAT Udid a7l b 31d 1 UIg BIeee | 3¢ Ho U
ITART & 3R IAPBT IR Ul BISSIE A & H&T drell UIg gRI
e i =2y, fobeg I8 i 9l gl R ©rs & T |

gl FATST H 9T SRl 3R |TIBI Dl URped BN Bl AT
AT =1fee | Myfdsm a1 faifan & werfdened &1 AvGia & ARefor
A DI Fdg T2 BIar| 5 R @1 gF a1 SaGfa @ 318 ey T8 2
I AU D AT IgA@ID b BRI H el &l Ol Fhdl| $9 UbR 6l
fqaro dufRuer iR Tdrcs FFe @ [AaN | 9mT © | SleuasEd
fRrer HReImell & A &7 usl ISR <@l WY d I9d Ue U dadl &l

HER & Sl U afdd ®19 3R o e |ard a¥fal a9 T
HT H T AT 2| Sl RIeAr T2 & ®U § Foag o & & iR et
UTS T8l 2| 39 WHI S AT © fb $H UG Bl SO WY SR QT Bl
foarfora v arell wrefaREl afafaf & e WU | sTeu R SN
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AP B Ao dad gd, T&pfd 3R 9T @ &9 A S IHd 81|
Y &3l A A g\ 8 =iy | o eeE 30 B RIS BT 30 14, 15,
51 (P) 3Mfc & AT FHGI A I AATadd fHar S =12y 3R 39
q & Y H e 81 =fey b R te Jqeliiar &R Smemyd
ST B | 3T 30 Bl ARTAHNT B BT Ied I o & i
@ ARHR W FRIF—Hed IMHAT 9 IR Y| SHS §NT I8 IMABT
D S o b IgHEID U D] DI Ul GBI AR AT gAY
R B MUPR F dferd 7 B | fbg g BISSI ¥ I§ W 8 AT
fh qgAEIDl DI W FAM FMABR & | IgAIDI R FUGTID] & A1
T FaER BT 1R | JIeuiedd] & Fdl HRATY 3USl & ARgH 9
e yae wR @ T IRT & JHaAE A1 garsal H 9 feT a1 o
HIJATT IS B B | VAT ARRImll &7 WRA™ 9T9iRll R a9
gedl 2| oS WRd fEgell @ fIog 9 °m@ifod ok FRER faig &1
Rl & ol 3R R, YT IR |ael Rd & FH0 & o Seaaq
RIATAT D1 TSI DI AT IR 2T 7 | [a€a+1 I8 7 &b ard H Fa
PR qrel Sl Ffdd ARG 8 2 g8 9l 3190 30 B BRIGI IS &
gThaR 7| WAfege fEaRl &1 98 R™ ®HeIfud 8 o' | STaad
AT 6T Jg ol R e wrement &7 afder fa ™ € RBrm &
IISRIBRUT & A §9 T 8 a1 R yomell enyor smenRa siefegawen
DI G HRA BT GAEA 99 T B | 39 AMAS USRI & FHI H
Uf¥ery) qroiRarg [arl b W g9 @& o) YRA &1 ST Bl 37l
G H Fhel 8 BT ©| YAUSAIGRY &¥ T4 Hxpid &I g A
FRAT AEAT 7, s VA AN EIeigarg &1 o™ & gArdn a1 <
Hhd |

VMR 9IRT BT AGfAEH, oRgd JollbeR 2, BT AWHROT 4I0—121
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BTl WveX, gex-c SdNT e & 9Rd ¥ iR @ Rufd g
dod el 2 & WRa 9 R, Qe o 78 dfcs g 9
IS @1 AT B HHARNI g9 BT AT I8 T 2|

Hared e & RE AREEn @ Gerear Uis o g| @l
IRYTYT B W SHR R fear —

1. g — 31 H gH &I JNAIT BT Fa1 e 7 7

2. Rl &0 g9 & 9 9Tl 9g9 © 98l 1 S99 g€ Dl bl
YRIT IT GG TAEID I TR BT ST B Fhdl & 2

3. STIdq IR & 39 U9 &1 SR 1 Fe! foar {6 a8 &9y
T B, O R e R g Srar off b b Bbis e wvens

TR D GRT & 31eqaT el ?

IYRA & Ugg 9 P SWIGd Hagd  arpan vl o

HERTSIT 98k & 1 Tl BT SIHATT HRAT BT —

JGRT AEWIKT: 9T FIgudT: |
JAETIEILAIS SIOTHIGHTNTH | |
qr 3 U B favdl iR A IS R #9H R U FalgHia
AT BT |

kkhkkhkkkkkikkhkhkhkkkk*%k
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RIECIGRCIRES RGN

(@R= HAR Rig <werd)”
"ReVT BT Seed e ff Awsr ot (backward class)
Pe STB] HUR ST TP o H 8, Ty I & ef |
S T AEGRI B Ad | O REAV & gRT Sv W9M RN
T BT, O9 JIRET & AAIDHAT QT & AJAR) FAI &
gﬁTﬁlmﬁqw&me&wwa%mwwmﬁﬁ
»

ARETY ST BHH AMISD = & I & wU H WIhR fbar o
I 39 dP MU AT TP Uga H ATBH &1 ¢ | 3T o el A B
A= a9 gIRT 31ue &l fUoe & wU H YA B+ Ud dadou IfRIE
Y B B$ oFfT g2 B uRUM WwU ARET el AMIIG gy SR
Hdl FT UH G dd 991 off &1 2| faf Ioifos gaf gR1 s9
RIS AT HIRT el U & WU H SRATA [ S B Yl
7 Rerfd @1 oiR waras o fam 2

39 R & el # SMRETY & HAed WHy R g e+
JATITIP B AT & | 'ARETT BT FaeT=1h MR b Yo & forg o g
b aRAMIRT o o SUWR AR B & Iegdhdl 2 |

IRV H IR g 16 (b A & fAvg d (qaR 6l
FHA) @ AT IUYUS H FHEMET 2| Sl 39 TR T "5 AJWE Bl
Py 9 G DI UBS U ANRSG & fHAl v & uer d Roiapr
gl =0 @ I H g @ S wansh § uafw T8 g Ryt
I IS & MR & oIy Iye et 9 farRa 78 af |-

g W § fb I8 Uh euare B wH 9 fgdlw Suwves a
ARTRPT & ol ‘ol o= & fawy o SrawR &1 98dr &) =y g |
" war a1 B 6 g @ el fhd ug @1 e ar gfed |

o~ o

TR arffaadr A Sed—=IRITer, STgTdTe gd AelfRiadd], S T WRBR

l?ﬂﬂi@?{ 16 (4)
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i vt # 9l aRel & g sar @ wwar g fad
JUGUE & AR ¥ & e bl RS a1 ug & e H ddd
gH, Horaw, Sfa o, Igwa, S, Far a1 s 9 {6l @& R
R T A PIs ARTRS 37U 8RN AR 7 IAqY g fHam SR |

SAY {B I A AT B | UIH 919 I 6 T (equality) Afaem=
D TP o d IRV © I I SUETS] I IRl & | SHBT AThA el
fhar S HepdT | Aidem= & |AEE & g1 |l 781 | g8l I8 b Sywve
IR ¥ 39 fdvg )R Ua AT IT AUSTS (objective test)?, @ SuanT
IRD I T I[UATE BT AT od) IIRIT R AHdT ¢ | I8 ATIGTS o
I P frsl warell # fedr s o (backward class)®T TITw
gfafiee | afE T8 AT S |dbar & dF S9 9 & oIy IREAU B Hhal
g & S g 9 9@ | 99 O & SR & U SHdT
O eI T |

TR 91d ¥ © T a8 oS T (class) @ foIv Uraemd & | 'aFf &1
d Sfar TR g1 T8l 9@ SrRIfad Sfrl @ Srgyfad SNl &
T 8, SIB! Udh T (class) AH- @ Sl HAYTNd Hd-1 & 98 8H
|HS Ghd & | DI UfTEIRe BIRU IS (untouchability) @1 HRIf
g, Sl U 9o qul & (A<=l W @1 99 2| dig Al U 39 R
BT IAFAGA Bl B | A 7 ST HHON AT &, STHAT 81 | SHwr
A 5 FEr, [o—dH PETEr I8 aul g | g o Rl ot qensfora
S B O A BT PBIg B PR A8l 3| &R A, arg 54
Stfar # S forar 81 e g Bl e |dhdl & | e fauT S ar
ANT SITA—UTd B I8 o | U M & 3Nl SAIc—gdd IUTT T Bl
fear o | S T B &9, 9 e oy o, wReg 3 Y Sifd BT 94d
ST AT 7| 39S folg U AT § rguiferet & 39 W # Qufed &
foeg i SaRerl 7|

2 grgesE 16 (1)
3 argesE 16 ()
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Sle IRGHR | YT ST g S-Sl & forg fagm=a«r
AMHHAT H TH d¥ D JARETT Pl JaRAT W@ AT | HEl b sHd 31fds
JIRETOT BT T Sifa § fAfgd w@rel (vested interestfial 1T | SS9 919
gIc d@ AR IS JReHRor B Aifcr AT Bl & arfees 334 4, g9 Iy
& A9 UMT & [TWR R Geled & AgH 9 BT AT ST
JRETVT BT IE AT 1999 & AL I H AS d¥ (26—01—2011 qh)
g T 2| F1 I8 AU @ Hol HEaAT R BRI el 80

JMRETT & I T &, 39 v W T IR AT H Y 3T
ar H BT, "IMRETT BT Sy =T i fussr aFf (backward classfpe

SHPT SR ISTH FHGE o H 7, T Igrem" & df H SHD)

I 9RIeRT 8 9dh | O IRV & gRT S= A WIE i 89, a9

JIREAV BT AMATISHA (I B ITAR) TATK &1 SIRAAT | 37T 3TReET0T

BT AT ITREUT Bl Il FATT b § 2 | 3ol wWfuRdr 7 59
R VAT WaT S fear € & @8 Iomifas! & s+ rfd_iell ard ol
2, WR BR 9 B HAih Joid RIgTl @ 319wy 81 =12y |

AT AR & 99T faf—3m= (jurisprudence)d TATSTHTHS ST
(purposive interpretation)ilff g9 IR g R Hr et dfau™
ROl & ST DI WG B | Al AREVT IUdIE ©; AT b &
@ oA § afe IABT ST Al faie R w7 IS SIRETT @
TAG JIREVT B IMAIHAT FAT dx H 7; Al IRETT  dhdo
ABITh FaRAT &, YT FHASHI A2Y | IREVT Wl Haal & foly &

AGAT 8 I AAI—FI R 99 B oIfd a7 oFf qerll o7 dadl § I8
TG @ B AU 21 ol I8 Il GRAT Bl oRE dedl off W8l 2 | Ud
A SR AT g S A8l ofel 39 fUms o @l Al Vil g8 8|
JREVT HT o YO FHAT D AR U UHIE FATS Siiae B 7o

HRAT AT, T8 IS &l AT |
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IRETTT Seel fI9g 2| AT (equality) Th T fIfd wedeT T |
T 'UHHAAT (uniformity) H T8I 2| JATST AT 16(4) & ARET & YIS
THHIAT W IRV B BT & | QTP Sd & ARl (Bl ERbN
ARAT H ®HH & A SAEIT & U H I qUhidd es i &
AN JF AB H ofF ALY, g 9 Fael=h © | Ife Sy &I 9wl
AT SR @ 98 3R A1 SUNRIe § 1 < H U SR AT U (RINTR)
DR Al DI b ST oY | BIATR H ST STHAT A S o | WR
I o H S HH BIAT T, S I ol & el DI IR I

D FHET T S BRI H IABT UM AAB BN | TS 16(4) H
ST JIRETUT ! a1 S Fhar & foaer ufafeea g & M=
ATl H TSI BT G H YA B B | 3H SAEA B 3rqurd H qoi &
g T A S | | Ife fe ot @1 fgurar feel erd | 7 ar sS4
T B AR IHH AU S @ U W wel IMf¥d BN, uE
A 91T 3 W#w%ﬁsww (eduanimity)ff =l
B BT e S, BIg BIE BIg T8I, UHHU 78l Blell, TR ST4 T &l
SIgRE 98dl &, SAfIY S99 FHdT & | SAMIY FHRA Sildd Saw1 &Il
B AT & |

AR P qAe H Th g9 fdve & AT fagy &1 A1 5= faa,
Rora™T Afderd &1 aref &1 gofl | AR’ Silad & FEio) & ¥F W fagy
TR IR G ©; SHT GEISl Bl @fved fhar wHar @I Brs fawHar &
usrg feam | vdr fagu & 81 Gahr?

SAGT TG BRI Idad TR &I U 01 HET ST FhdT o |

s ARIs 9 U URIg TP ‘SHACIIEA df 3% sfear § Husd
HHRE w9 b MR (STRT WEl 99M A % sfvsdl), @l
TS Bl & | I 3T § Pel "Il Igad & AR DI g1 A<

‘Tl HeRo, fgdi wnT, gRRTe gs Ivii 9 Xev
570 30 37RO 1993 JO HI0 477
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o fh ITIdH AT & AW 16(4) W Haed Uie & okl &
I Uifd B I IR TH ARHIRG vty <A o, @ I wared
YT RS & DA Bl YT B Y YR UHRIT BT A g1
FRAT AT AT| I8 We &1 vy € 6 I=i v =781 fhan |— oruars
BIEH] Ieadq ITAd & Fae+e gl R o deerfa @ fRa <
T | W ATHVT 16(4) W 39 ©: AR @l 9gAd aret fofa faa
R R UgF T B | Sl BRI &Y € ST by Fhal g b g © Igqd
& IR A ST Rt SffSaddisl  HIER Sl bl fhRib
@ T O H TS gS I

Ig Bl SIS T=lIa BT Uy T8l 3, 3ffug YR |
& MY fA9usT &1 AT 2 | /T B Bl Hg Ihdl © b Ol Gvs
UR= 8T © ‘Nothing in this Article shall prevent—‘--("s*ﬂ Qﬂji%?_q' H B EE\TE;

Al I9———) IE YAE B T | W IgAd B Ui T8 HEdr § | SD
AT H UHT IeIc WX o fd S 3MUATE (exception) AT I8 HATIBR
(fundamental right|g= TIT| & I 3T B T fb I8 AT &l Imead
ARl &l | R S ga1 AfeR o et aofq wvs (1) 9 (2) # ¥,
98 9a & oI 9 ¥ P I WBR B H3Ydell d9dH: I8 1T |
ST | TSl WD [UBST 9 HEa™ B 8le o T |

‘T (class)d ‘ST (caste)ITeq TTT—3TeT YANT fhd T4 € | 394
& S Whdl ' 99 SHd | AT Ud A H Ud B YBR D
(homogeneousﬁ; Eﬁ?ﬁ PEEc] (heterogeneous‘oﬁFT Udh it (Class)$ Bl Pe
S Adhd | 9 BH STARIT SISl & oI &g |dbd & aur 59 |q81d
AL &N 83T 99 99 B AMl dd gfad oa & forg 1 @er
S FHAT AT, S BIATSA Dl YA & DRI Uss! off | iR 574 Sl |
I UPR & AN I T8 Udh 9 & el Py off Fdd | S ¥ R I
ST & Fa=id (creamy Iayer)"cI% MPTe™ & 91d 3Mg | I8 Sfde= ard
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HOAT &, Sl I gl 2 b 59 o d (& geR & fUssud A I
SN Tl § 98 U a9 el decll Ihdl| I aR9INT w1 & fog
FHY AR BT TS| AT ‘SAA DI by gRHT 3R o I8/ |
BB Bl ARETV & YNNI Dl Ig Sl 78] | SHD WH W [Uosu &
forg @I "ugve BT @few| iR o9 91d @1 aoir @1, sreriq STk
(caste) S Bl B HUSUS I IR 2 | S9 AvSd HHISH o H
JTeTAd T Forg (RIrFfd 2t M AR FE gRI) & dedird R 99
ffa & o | 'S0 & 9d 9 < GSHRI UT AT S | o el Hra=T
Herac! gl |

IR AUSH HHITE HE WG 16(4) d [AvF H o, R IASD
fraRl 9 3gees 15(4) @I W1 Tb forar| SHH! Al AGHR A &
Sige H ST aref g3 98 |wiaadn amurd R &1 gl ycgefiaror
@Rl & Mo & qrg S BT TRR AW B HW AR W ATSH
A BH P AR 15(4) F HFB oA <1 9 AT| aF1 A==
UhR & fUos 9 & ax d 2| gwoe 16(4) 59 fvs 9 & forg §
et gfaffta =g @ Jar 3§ Regwd & sR) wafa 78 21
3R 3Tg=ee 15(4) ARG d e gfte & fise gy AMRa®I & foy 2 |

O &RT 16(4) H e 'STRETT BT YART TIMT &, Wil [od TRBR IR
Aol 2| 9> oI T quAT A1 8 — I WRBR DI PRSI Hamsil d
fdl a7 (class)® ARG &7 gufw) S § 9 897| I8 9 a_g &l
AT &, 39 W 41 ARG & | I8 WUe WBR Hl "HHISH G Lerd gite
H fUss g0 AFR®I & T & I & forw oy eaenr” & &
PR aqT 2 | DA H A7 b Afmq H Al fed—ged yragri |
Th WM URIAREVT PR BT SMMABR B 9 AN AN g H fa9y
AT B BT AMTBR & A I8 H=—=T B R T | ARV 7= 9]
2 AR ARy gawer & JeHR =1 2| B 59 a9y e d |mifois
g e e A fiss aWRal o S=fT & foy IffeR ReR o1
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e 2| 1l DI WA T2 GuRA & oI g Riférd &= @ faery
FERAT PR BT ATHR T | IREAT Bl 91 d8l AW & Il AAHAD
3MMHe B A | OINAT IS 16(4) W 2| 31 QI &I UH Ara-l dfqem
@ faeg 2|

AT 15(4) dHad IR HRIHH (positive action)d forg 8 oA
ITBT FHINS f[AvAar ¥ & & oy Mell—gell e g awil 4
Folcd o1, Sl Add AT 39 oIy ¥l & | AMISe [I99dr g B &
AT WY M RGBT & GUH DIc F 9189 H s 3% S e
3% SIUGT H Gl 2| R o <3 gedi 9 R g=di & folg
STCT—3TelT fIeTerd &I SRfaeT=es AT | 3MReR grahdT &1 favs © | &4
AT FAREAT FHEIT BRe & WIF RS el S| St o
AT warel Uar garm | A [ g8 &)+ H SIRevr f[auia yare
=

IH &7 | SiEl Uerd gite | Uss dlT & Whol GoAdHT BIagl
<, BIEEN H B qAT D U] BRI DI FIR HAT ARy
BIAHH © | IS FIH IS AT Bl 1 I8! © b AUS HHIIA BT 4T
Id BRI & I8 sl 8 T % o= 16(4) 9 15(4) =T fUsal
a1 @ forg, I~ Se @I <R 8, Yeb H IMRETY BT ABR & I IJeus
15(4) H JAREAV T BT ARHR &I AT T | U H Iecl a9 (reverse
discrimination) X T STEHR T o TAX H dHad (I U= I
I & Y B Fad © fATT I8 IAD (oI TTHS BRI DI Dl
JBR T | IF I B UH T8 H <@ AfeE & f[95g 2 |

HAIH g1 GURUTH Sl AMEE & I8 Sllfa MR R 4 AR
ARBIRAT & H9 H g AG- 8 Fbell & b Ul S & BRI
M W Ugd | 396 BRI SAd—Hdd 8 Fdbd @ | 98 Wdd AR DI

699 oI USI9 1083
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qrdoifd a1 & 3[T B9, S I JdT b 91T DI S8, Sl bl I

T} ol BT FAIGRT Y31 HR bl ¢ |

HUSH HHIRM BT YA T o Afde= # d=amgal § rgfad S
g fad SISl ® favy H dr AIREr Siiel 8, W] SHd A1 |l
WH R Uos o & fau 1 Revr S &1 TA1| I8 IIRET Ul &
ared @ oy 8, R I9D A1 edel Ug UR 4l IAREV BT YIael
BT 2° | 319 eyel &1 U Al U &1 o | Afe IAH SIREVT BT © Al I8
AV 3TRETVT B | SeadqH ~ITATeld + 39 STAqe=e HR foar 7|

TE U HY ST NI & JUS Ui & He IS/ off fh I8
FaTe e NTd §RT Udhel RIF TR RV BT WU 8, Afdem=
& A RO (basic feature of the constitutionp a%g & R AT
<dfgae (fewRdl) A IR aq 1992 SRl & fdh 98 Ued Ui W

HRETUT P YA Bl 2, IS 368 @ §NI AJANSd Al & | 39 A
T8 U, AAEE B ol 9RO & Jud 8 & HROT A J YA |
319 I8 U Igad R H§ Affdd 2|

3G AT & Daig UM IS SMAFTH HHlb 4 FF 2002 |
D IRT 6(2) P W | Ig AU @I FHAAT DI Heddr b oy
groreTae graar g 8N T 3@ Wg—ig H o gbaHaroell geu |
98 ) & gR dd ITReTU &1 Ay 47 foar Tar 2 | R <gTIuTfoldhT Bl
JRTAT 9 ST o9 I8 fay 91 Isgoilae @l efesifed &R ol d
YH 3 BT AT IRRACRT & HRUT F&T & Iy 7a%g 8l SIRAT |

e AR fafes o s smRemr A @1 ¥ orgfud ohfa @
AT SIS & oy e |91 9 ol |1 H AR T 334 D

TS 10 gY §1& AT Bl dTell 7| 3d dod—dod g8 37afe 60 qY &
T 7| 3 UBR I ol SREVT Jeoq 243—<1 & WS (5) & N

TN X
53Xd IITST 243—S! 9 243—CI
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UemId A7 TR Ut H AT N1 R EUS (6) @ IATAR Sl Hal

Tder fUws! SIfd a1 B 9 S9d folu TRefor a7 fhar 1 A |

IReTTT Afy & foy $E T fAefa fHr W™ 2 S e
AHISTS =1 $1 g gfaurfad far SIar & | I8 o S99 S el
"AFSAT 3R AT Bl TS AT & | AfEAT 7 Pel, "&ai X 78+, I U0
ATl o1 el @l &1 o |” HEAT | Pel, “H ol d9 U1 |1 A8 gor e [
" Bl BT AT ORI 919 RET B, WG F HEH Dbl @ forar | Afe HHTSl
@ forg @i a1 onfie &1 O 9, R I8 oy 919 qra&t &1 et Fai?

3T JMREAVT ° AT &I 3Md RN # die far 21 ae d§& o
oI = 39 SIfd & 3571 &I 9l didd & 9< 8 B0 o & IR
R o, Y SIN]A R WSl [T | Avsd HHITH dF & o | I8 57
O a1 iR ofF S el % b | Al e 15(4) Bl S bR
A UGN AT BIAT O I8 Bl A Q@R a7 FAS & 37eR bl 39 AW
B DI R HAM? 39 A9 R I B B eI Hmam 2|
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yolTd— & forw Mif$ar & fRAfdedr, 39edr, 9 Tahrdedar sifFard

1. 391 frIR Hfdarer-

"fafderdr, BAT Td ThdT U @ e o § g AHDR

B AMUR W & TR T DIy GHEITD AT URHid & 0y

B FHd 2| o e @1 fifg & fow Afew @ &7 F S9e

e, e, A wier, SRRy T sERTee o e o

&1 A fAdia smaws 2 I

A o GG DI FAN D (oY bs UHR & YA [ ¢ | sfasm™
AEfl § [ dad T Afdd & AFIRIE] AHST W o) IS YolTell
TH—a THR & T & IRER TN AT § | WRg gd & 9l &
JMER WR 7S favd & FT =T 9 FH&El H ST UhAd © [ Temad
D YUl BT HB AT A T IAH TAGHEE DI ATRRTd AR fdhdl
9 & wu # mawasds 7| g™l 7 A ¥8f 9@ del © b S uRmA
JoTferIt YUl €, TR 91 gYd Favemll § USiad 9ass & |

HIERUTIT GSIda &l AT &I AEiSs d e Tl 4
IATd g fHar Sar 71 9fed wU W OWd o9 g@r, |9d o
B &1 A & Uoiias b1 Sevd 9 Rigid AT Siial & | IReg afa
g4 faug &1 3R Tevg H SR g A9 AT fawai @1 Ammeil o ofre ar
FHTST fI=9 g S o | Jerd Ay SHRaER ST ¢ |

Uhfd & & JA AN 8— S d =ad | qF H dF IRy
FAM wU 9 SUSe 2 | fAfderdr, smawdr 9 udhdr| Udfd & g9 = ol

DI UH—Tdh Bel H STADR 3T Q@+ FAIAT FH H T8I 31Tl | IR
U AN ¥ HElOd 9 YR B9 @ R H q@q ¥ gite @l |1 =il
DT 37O fARTArst & R FH H Ybwudl bl W ST Bl © | IR
D FARITAT B W IS Ypfdd Aol &I HAC] W HAT SR I I

Y egerufe, ARaETe AgEE! IS UG fAvafaerer, HTe
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A1 fafderdr, sMedr @ Yaar @ [0 BF @RV | IR AfS HAIRSAT BT 37U+
B UThfdd NGl & JTIR B & ol drsar § |1 g A1 faeivare
& A gRT FAGHOART Hifear &) a1 ww1a g | s arr v Al
T B 6 urpfae Rigral iR IR Wifear gite § faerss &1 Agcygul
AEE 91 7| v & R 4 9 & fog omawas © & fafaer,
BT G Ydbell Bl HGTddh ARAT HI ST |

USH WNT H e O fAfdya— SHaRic!, eFaddi— YeRferey,
THai—gcyel o | gie # ST$ =dq aFI 8 IRl & IR WU © | 5
3 Bl forar Sy ar gedl wR &1 sa-i fafdy =g € R daa)
SIFBNI U A U QX Siladlel § WISl F8l dx Fabell | Afedl, gdd,
aifedl, 9qg, 3RA, e, RaE W o €1 gedt @1 uafa @1 U@
BICT 3 € | W FIUE Bl of al [AfIEdr &1 e & Hodr ¥ dTex o |

ggfd @1 I8 fafdear odq smawer H iR 1 IAFR BT © | ARl
H 84 ARG AT BT Seeld Al AT B & IAMADI - Y BRIS B THIT
IR 3R STgell @7 SIfaal &7 ederd fhar g | Jsnfal 3 ar a8
g o= &ar & & Shifaq ==l # fafduar @ = 9edl oI @ 7
AT IRRE d dECIRAT DI @il & G 8 Y argRA b1 FEior )
s+l 7 g a1 &1 T breiia Wit & dear AT 2 s
B AISHRGIT F T @ Ol IHdl & o TR Re  [AeTade
SR Al 3l gedl wR o | gafadl @1 fAfdgar dared iR v A
IHR ATEl Ui ofR diel 9@ T | Sitas &1 fafduar &1 1 a1 g ©
o fdd S| 3= H qRT Sidad &did R < |

Ui @& - sedl sHe fafduar &1 ueRf@ a=dl g
STafh U B UG | Sl oW fAEdrs usdr & S9 JMdbdAl dHal Sl
2| 99 MHR H ol g d% 981 alell Sl &I GRS Bl 94T Hed & |
el 3M® ©, W] PIs ol AQdl A T8l © | F8IgF g T H A
f=TaTd 21 i W T MM & US U I el 8 | DIs QI AI—90ded
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W, AMBR ¥, gfg 9 AT FdeR A Th §HH T8l 8 | SJedl g=d [

ST 991 A B & TR S99 W1 68 9 B TR 1A% & Bl § |
Tdh B S H B8 UBR & IO HI BT &1 Il © | &9 o G 91d
g8 & o fAfdgar 9 amadr U & or & & AW § AR $9 Wl B
2| SR 7 Sied & fder o1 ufshar &1 fafqearsii iR smaarll &
JAER W & U fbar or| grdi= g=er 41 fafderdn iR s™ddl &1 qo
w3 & ST € |

g I IJAHAWRI & BH & dAcE SEH Bel 7 bel Uhwadl Hl ToR
I & | I I /bl 77 & |9l YEERli— Sie g Idd— T el
Sel, 9y, AR, gedl, g NI A Il & | AP fa=er ff s € b

Hl AP 118 & o dd 7, o a9 Siifad g s <=
ERI

TR Bl U AR a1d FHSH AT 7 b FT AU Th §EY WR
AEMRT €, b © 9 R 8| Ug] 3R 99T U §AY & R & | AR
B S #Bfedl g Uil H I8 dlel I S3ll Bl Silad <dl B, U]
T8 99T WRIER BT gFT W FS Sl © | Ul § W Pls Yuiaan A
frik 7€ 21 9t 5l 9 5l ToR 9 S g €, e §, fik &
N TR B | IJIYTH B 59 UhIHdT dI gad deifae il fR—R
A ol 8 | IR &R UBR & AMeTcAS g2 H T AR I H U &
AafTs GeE @ SuRAfT & AT T 7| AfRNTe & o @ fawa
UG JI® 'S AchiiRe’ STd®I are 68 WIWRI H gl & H o I8l
dP el AT & fb R FEMUS B TP € 9N © SR Afdd aW el
HET ST FHAT © 19 98 39 | DI FHIAR A, He, WM, vad g
IR W HATE WU HRAT A ofdl 2 | $Afoly fAfdgamsil 9 adrall ol
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Q-1 HIfd 9 o eAd WR W AT [ g1 H gebar W1 Udmfa &
f&=m gem a_eM 7|

A At # A R, sravadarnst, IRomel, Stedl 9 aER
anfe # 3 =1 o7 e 2| fORl @ eaeR &) f=1ar &1 rgwa &
Hfcd &1 81 TP &1 a1 # IFdhal B B W W B | [aRuRmsi o
fafr=1ar  |rgare, Yollare, HHEIE, o] dFddie 9 3 &y WU &,
WRe] ARgAE W Uh €l UBR BT T8l 8, IGb W Db WU © | off
A H A 81 gU o 91 BT USar e & folY BE gF © | 9
DI AT & AT 1 FaRARAT I AUl 9 Rguvsdl U 8l ¢ |

oI T4 UHR @ fAfderdel g smdarll & Thad | qiEe &
Jolell 2 | ST |41 3R STAET IRl &l Joll § USiia—= |a9
e Urpfad 2 | i USTdd Udhfd & b Rgrai—fafded, sHddr g
Tehdl Pl A WY o DI YAl 8| ST I8 YRl I =1 AMl Sff
AHAl B IR Ig W FHET 1 A&l © & T8 ST Joredl 7 |

g g Jodal © b HAfeAr g goad &I, IfQ Ui &l a8
R HHT WY Sl UThfdd & 3R Ol Uhfd & gl Rigrl R 3MErRd
g, a1 AIfear &1 g9 a1 ® o 98 sHDT Uve §q IR HIfSAT BT Dlg
Al Sl v 7 8 S fafqear, sMar @ ydar @ ufdad B |

AEAT @ A1, HRIYME], AT T TENEGaisi ')A I A
RIgd @ &M =iy | #ifear & <oer H fafdgar gmr sralq gaar
Wi 9 R JHe & (A= @1 @ U BT AR d B | B
e g @marRe |t € Aifear & Arfad  Fad 8 I8 ugfd &
IHd T8l 2, Ig yomad @ forg ft wrae 21 s BRur 9 R fava #
PTRI— MTRRM (TH & HHEI §RT Sallidold, FHER 9, ISl e =)
Pesll BIFT) DI b+ S UA 8l X8 &, g I8 guId © b 39 e
BT XIBT TET ST bl 2 |
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Hifear & yonferat § WY AT T sMedr 9 T3 8 | FHERI
& Hhad 9 WA & U §HERYF, colfded 9 &A1 w1 YA
fAf=1ar &1 ISR 21 <olifdo a9a WY oM@ €, 9AmERuE 9 IfSar
I A1 3Fd 8, IR HITSTT Bl AT & ATaR T f[Af=iar &1
g 3R 3o fory afftres o g1 =nfey | Hifear & wifficd 9 =T 4
He9MN HISAT T FEbR AT & IUANT 4] 9 & SRR T |

Ao favg Aifsar &1 Al &1 2| =1 FHISl g adieRe b JHY
faffr=rar MfSIT &1 Gl # gTetebdl 2?2 fdhad W8 fawg § e Mifear
BT W R 2 W AN § R Fd W e 9 emewrfors wfafaft
AMfed 9 IR WR R = ©Y 9 ol &l &, IR IRA™ 91913
& HISAT ¥ 39T ASMH BT o § o URS fhar g IR s Nfsan
ar il WY AT @ 39 U B B QW HRAT & | AT &F Bl
AR [HAM I FHol TG BT R A6 YRR 8 3R S TS

B IATGT B FHG] DI Y& Bl A HRal & g8 (e Hifsar &l
favraeg T 99aT @ W9 98 MRS IRaT © | U oA ® b
g AR & ol BRGAUl B dadl Udb Uiera e & Jifsar H
WM UG Al 2| I8 IWEAaPH &, SAGIY I§ FAGHERT B &
AT e 7 |

e MY UFGTRAT BT HefHd AFT Sl 7, RSTaeT reld
gfcfes = | <YIa9 Bl 1 V&7 © | frerar s srear | fedl
fvg & | vl @I SIEAT SR O WeWa & S9hl UR[d BRAT 8l
3SR YFBIRGT BT s © | I8 g dad FHERI ddb o Aad &l
T T8 2| faveiyen, oral, |urearal g wEisl | A @l uell @1 9Ae
w0 9 Ul el 98 9 wFEIRaT &1 g § S USiad @l ¢
FAT | IR TS DI UFBIRGT H A fHAl U Uel P qhlerd Bl
HYF T SR VA HIfSIreial o AfeArfsd fhar Smar €1 derurdgu
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HAIFSAT BT BT AT, HATSIARIE, USIGH BT WMYb G Tl BT QI
HA qTel B |

AIRSAT 9 UpIcAa], FYUIdT I JGUSAT BT G ol 4l 3MaeId 2 |
URfals e & Yiyd g FATSIUIR HSAT BT T & HF Yhlcd HRdl
2 98 & 'O, Rd, g} | S B HIfedl FHI—8Hg IR 9 Bl I dl

AT & UR=g SH 9 91 BT &4 T8l I8dl b Yl TSR F

T2l 21 N 9oR ¥ Ud §8 A &7 9 STed 9 IR BT ART g BT

ST 8, 9%¢ 8 Ol & S bR I JHeR § IR AT ] g97de a1

S[C & Ol URI &1 9R1 §d ®R Sl

aReq & ey Hifew & g ReH a7 oar & 6 a @
ol 9 IAD] RS T B AT B gH 7 39 W W I @l
AELHAT & T H Al Af=ar 8 & 98 @ 9ol g ggfd 9 o
Aifsar & forw =@ T iR 9 & aed | o9 UoR 9 99 @ @ 9
U B SIY SAGBT g WEIRY d Hgol Sk & Rd vd gax' | Rra

BT 3 & HAVBRI g Frax I8 BIAT § Gl A 9 ATH Pl 3TA~ad D |
Sl g AN FE E A SHD! Ui IRER YR DReAT
AL 2° 1 a8 FATSl H Ulel, g9, fAvHdr 9 gY 9¢ S aRER
UHIRT HRAT 3MAID &7 TABRIADAT Yo &I UI¥D 8] & Fabell |
5@ g 3 Pl TR FATS H I R BT ASTgd BT S G
@ oy ard® €| AT |8 Rl H BTS¢ d ASAT H 41 U 7 b
FHEGT 9 aIArEeRel $1 fAf=ar & e\ H [ad g0 Sdl ATl |
FAUIAT T8l B Fahdl | gafely WIfSAT &I fawAai &1 gaa ar wAr d
IS | USIds & GINd I1 9/dd faudl & gaa1 8— a8 Ao o &
fdde ar BFT B ARY| SHS WA I§ W GHS DI ATIDA & b
HISAT FATS BT & 9N 2 ATy FATSTHN HSAT AreHered] T 8T |

fafr=1 Sepfadl d 9AreT H Hare &1 e Uhfd & v Ho
feem fder &l 7 fodll wu o oraww e § 1 U9 | difedl @ U@
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URuRe faem € S sl |1 gEford & 3R URg & | S99 U™ gBT Sl
2— IR IR Wed TR Wb AR ———— * fq v auf § HB
Tl 1 @ folq A1 o7 qamsil &1 Ui fha——— Ik 4 fhdl 9w
AT AT BT A o S g iR I/ Galtd Udh el diell Sl g,
T IR S IAEYdd URIhaT o 81 $9a 918 Udddl dF U
gBdl g off & admE fifear & fog 919 AFgve 99 Adh Bl T
d € | U o

5 § g3 drear? Aiq w1 {4 33 dIer?

5 # STEx Plear? AATq &7 A AT | SR STeAT?

6 H @ Arear? 1Aiq &1 49 BB 3Fd Har?

U & IR H Sl A B dad 21 ‘DIg A, W B AT
A9 U U 9 U® iR Ife A BT IR ASl H SU TUl 98 IH
AT B ARSI H ST a1 AT T ddd FHSUART T WRe
AT—E—¥TT USTTa—= BT UI¥d g Ui w1 Jgani f Rig 8rm |

kkhkkkkkkkikkhkhkkhkkkk*%k
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AT b B H 7 FRIeT &7 1 &R

1. 3 e Rig-
I BT AAHR YSIa= B Ahedl H Fgedqol IUra
2| O @ ANGR & I Wied 3§ UG B WA @ To B
w0 § ACoREdl I § URS g3 Sldid IR § I8 gl
YATE] ¥ ANIRS JARBR & U H A T |

T BT SMABR’ qAH TG H Alba= & oIy U 3Maedd Ud
AR ST 99 AT 2| Ao H ABdd ddb Bl AT B QR LA
BT AYBR” 3R H AT | FTq FHT "1 & SMABR” DI AT qfeas
H UR® g3, 99 9AI g H oAlba Fad T8l A7| olfh Si—old
SFRT A dihd= & TR B3N, S & AT & AT B SMABR” BT Al
TR 3T | 3ol 1 T & M Ul # dldhd— 9ol 8 2, IR dad
I BT AEHR’ e 2| 39 ISR BH HE Ahd 7 fb "GAA Bl

PR Th AT Yollas bl &l 2 |

AN B ARHR" BT I AT H I AAI IR g old 9Rd H
UHABIRAT BT YHRF BT 8T AT| 1766 H ARA H (A9 diee o y=BIRAT
@ foun H Ju U™ BRd gU WHMER UF DI YD YRS fhar |
QAN ¥ ST 99 (1766) W B Wred H WIeA A% STHRYE Ude H
YMIAT BT URGT I & fTg MM ARTRDT DI Fodl bl Wa=dl -l
@1 yraare fhar TAT| 39 Yo § Wied H 1812 TG 1950 H HIEA fhar
T | e H gaT & WAl B UG g8l @l &l JASiHiad aredl
T IR DN b FuY BT YRV o7 | A H S urel | "iiNd fdhar
o7 fb A # A WR YA Bl W=l Q1| 1766 H ‘S el H AR
IR IH YA B WASAT & AI—A IHd oY ATadd UREs I
g @ g 3\ ARTR®T BT W1 Gaar & Wa=dl o b1 A yrae=
T | 39 UPR WIS H AT &I Iqa=dl Bl AMTHR YA DI W=,
6 Rb D ®©U H IAMT| Sidfds AR AT = Q2N H "G BT IfABR”

YR A= ATadT USaTRAT e, AETT el Brel femdis, aRmoRd
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UH & R ATBR & wU H ARTT H 7 3B ARG ATHR & wY H
WA wY H ARG H AT | ARA H Al "G BT AMBR’ b ARTRS
IR 2 |

IRA # "I &1 ARSHR" & A7 A58 F UR™ §o | 1997 H
AMYSTg o AU "godl @& IADHR" Bl ARL (b | afffelrg & g
"FIA & ATHR” DI AR B aTell AT AT 9T AT | 1997 H I Iar
H ) Ig g9l B3I | a9 2000 H Plicdh, HERTE, HEAUQE Ud ok H
AT BT ARBR AN fhAr W] oot # W 2000 H G B
PR f&ar 1| SHS UTEN I Al WGl BT ARHR’ AN
fesar T |

IRA H "Il & ARTHR" & o7y Foy o H 1990 A 1994 &
g2 H YR 3T | Wb I8l B d1a H §97| §9 UHR oA 8l
TR 2, S8l "GaaT & JHR" & oIy Fu9 o< §9g db Ial| &9
ISR 9T Bl AR H "G & ATIR" & WP A9 & wU 4 o
Hhd & |

I H Il b [Gd=dl BT g9 & ggarg TS R W

AT B AHR’ B ART I TAT 2002 H g WIR & "G B
wWaar Mffam # el dEEl off, e WM W ow WeR
"FAT BT ARTBR” AFRH 2005 H AT AT |

"I BT AR JAf&ATH 2005 :

LA BT AR AfARH 2005 H B 31 IIWE B T
I FR & SrfaRad IOl YRA W) &N 2| G I5d W
qrel 3HhIsAl Ud &l H AN fhar a1 2| il s ARGR AT 1Y
WBR gRT YOI 3R EfId—dIiid gdhgal W I8 g9l 2 | 9ol &3 &l
SHd SRR W 9ER Y@l AT T | §Ed IwHld ARl Pl &l 9rEI H
fovad far T/ g | 9o I | 9= el ol &, 9 rges @
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SgeY BRI 3aedd o | o AImel & SifgH, uRfad, <
SHRATE], Sirg ATl @ RUT fe HRedqd dcdd IR G TN
2| I8 YU Il BT ARHR IAFTH & I e—4 H 2| offhd 34
ST B FIRJT BT FIH HU W U 8l 8l 81 o | §AY UBR DI
I H 3 9 gaaRl @ AfdRed erterdl feweh ud e
FTaferdl e ¥ Hafud gaamRll & oy gPoob AEMRT g1 &I UIied
D IR 7 | 39 FaARll & foly Ud f39NT &1 o fferl 30 oAl
H G A BRE DI FARRAT 7| WAfbd AFAIHR & Iectd
TAT AR & A H 48 TS H Il o1 3D & | IS {34,
faeer Hey, TWeR Ud WA IffQ SHd IR W Had o | o gl
BN ERT T el o W IS A & FW B TGN & J_f
YT B FARAT 7 | 39 U AHRT A Fam 9 e w® 90 Al &
iR e & foly &= Td 50 o ST & ff JaRen 2| I8
e faaRor @ &1 JfRHR” AT 2005 & F=H H B

fARIeToT P SRBR:

AT DI HABR" FAFIH & 3rgede—2 (3) H Hfd, XA T
ArferEl & FRITOT &1 ave € | 9Rd H T & 39 ISR HT YA
T8 B ¥ 3Ihl HISARAT AT &I & | Hifd 3ff¥el@l Td S&dsll Bl
o1 <xd A% BT 3ferar IIgAM & SMER W Fal o H HioArsdr
¢ & | SN BR JRHIRAT B W 7 T I & R R e

I THY WCHIH DI AR AT el S7ar 2| < H AT IRER 3R

YEMAR & AFRNISHAT & SR "I & ARHR" & I<id Lol ur+ H
HISAZAT BT AT HIAT TSl & | AfI= smarm @& aHer |9ee ud
<JrgedTel Hfed AFaRdd B HH b BRY G U H by aul bl FHI
T ST B S H R @ $H @ SR AN Wd ga U @ forg
JArde w8l forg urd & | VA ANl 1 37 foreq & forg 1l sud =
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R IS & | FAY G B SMOBR” SMAFH | IR W & A B
it & oy Fryfes gae @) AR |

IIAT FHI W AT J R EEd geqrd A ' W8 2 b

ded H I A R S GaAT 9 9 9K ARl §RT YIOTETad gHel
IR AT o BcH e Fagr W [hY O 1 gE 9 g
AABINGT gRT AT IUfT FaeR fHAT A & | HH—H I8 AT GArg
gedl ® f& oFavgs gEard "t o €1 U HR Sxardell Ud
Td feral & PRI & IfABR BT 1w ¥ 31fdd IuART B a1 gHD
Arefe gRemT UTe & HHT |

kkhkkkkkkhkkikkhkhkhkkkk*%k
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YR TS FIRAT § IRUTfTdhl Bl qHBT

Mo <gIR Rig dR-
R H Haied <R o 370+ A1d gAfdainT o afda
® ITANT R G98 gR1 Fffd Sl ) v sl aifReni «®
T oo Ufdeiie ol & wemw @ eriufoer e
FIRNADBT B TG S AT & AR 99F H Fg@yul fewr
1 fate fHar g 1"

TH Wad o DI ATIaRAT H HRUNAR! d JRAMUBT & gRT
AT M 9 SFl @ Iedtgd BRA dlcll Bl &S B H Tl ordhT
D AP AT AZ@YLl BRI & | HRAUNADT T FRAMUDT & RT Y
IMGTAT & GOUANT PR W Tg 3fa0g BRI Bg W Wdd g A
RG] 3aedd & | aigulfeidl WA @ WRed B8l 7
FRIUTIRT 9 FaRARHT gRT Gfdemy el ard ove R =araarforads
I afold B Adhdl © | Waddl Uid & 9iq IRd H o dfdems a1

AL fooar Tar, SHH WA g Fad ArguTioldl ST Yraer fhar |

IRA H HTHD FaRAT Bl JUAKT Y Al Udbldhd AI—d] &I I
D T | AU @ WRed BH @ A ARd & Hdied SR Bl
I¥® YAfddleT &1 wfdd Ua= & T | dAfbd Ig widd s
Aqied R 1 gor | A ol | SR |fder H brd & Sfd
gfehdT (Due Process of La\/\ﬁﬁ JTOHTIT AT 7 |

JEf ARG Afdems § fafy gy <enfua ufkhar (Procedure established
by law) TTHRIT AT B | WALMd STaRT & MUR WR NG Fared
Ty bl W B B FAMSHAT B S & AR W B Fehdl
2| U WY I AT & AU Avsd gRT AT B ST ST i
AT B =TI o AT e | fgciia a8 & &1 Sferd ufshar &1 el &l
QR HIAT © AT A8l | IRAG Hqe= @7 wrearaell Al gRr enfud ufdan
P A I8 2 & walea e A9 a1 59 fdue #esd g1 Afia

Haremer oY R fmT wgre iRl wrefifien Go aRmoRe
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BT B T AFAYT b NI B Fhal 2, STdidh AR AU HoS
S BA B AT # 1o HA T &Y ewar &7 Seted fHar 8

IRd ¥ Wared TSI A 394l RATR% YAfdelld- &I efdd &l
SUINT &Rd gY A9 gRI AT Bl Bl GHI—FHY W I{dg =ifvd
IRG IO FALTG HReTd o1 et &1 Hals f&ar g | ddiea <
9 3@ db Ffdd P WAl AR ANRS A&BRI & &b & wu H
qEayul e 18 © 1 A9 1950—51 H 9 SHIGRI 9 SINRGRNT &
ST TG UIRA B BT Ifay Gifd fhar| 1953 H ey Rafr
gue GIfRT HH & ATEUBYT Bl Y BINT HAT| A b (Y FFl
JAfAfRE B ardg wifva fhar| difdid JARGRI & Wefd & wU H 1967
& MDA faarg § 6-5 & 9gAd ¥ I ol fhar 6 d@g var &g
S iR 81 &) |l S Hifeld ASHRI HI SFar a1 diAa
IRAT B " AU Ho AN vl 99e 9edl & gR1 vy & I8 &8
HR AT D T fF I8 IS ol g

Hared AT - 1952 H YHN UG 9 1965 H ool g HHe!
H I8 WiaR fhar o f6 §9e 9o JAeRI Afed |fae™ & fBdr 9r7 4
G PR Fhdl & | ol MABAT a8 1967 H 3qa fawdd oy
forar| 1969 # dBI @ IIEIIHIOT qAT 1971 H IR B OGO FH
P D IR BT W Hdied AT T Iy Hiffg fhAar| 9d B
wEY 1971 H 244 AfdE Geled & gRT g8 yraurE f&har 11 & |J9e
@I A & 50 Sue & Rrad Aiferd iR W ema &, denfa
BT BT ATHR BRIT| 1973 & U4 Aoy & Fdea =TT I 549
HduTe e @ AT B WeR dR forar | weEa gfexr miElt @
FIRIGTA H fHd T 42d AfEE R @ §RT IR AfdEE | AT
gRacH fh T, e IRA 9fage @ 998 3 98 A1 IaR T
g b 98 dfeu™ & fdl Wi § S o) 9! © | 39 9eEE ®
R WEUfd, SURIUl, AT AT Alba+l 3fede] & g qwdl
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ATl G W R Bl afed fRar 1| 3He gvErd STadH ATy

9 g8 ol feur f& wae dfau & 99em &R 9adl © ofed s9d

qeMd WwU DI A8l dad Fbdl © | I 39 UBR & Uikl 9
IR ISTa=l] | U1 AT BT "gayol Harg faar 7 |

YR RoTegaeel] § AUl o Afbd YADT STfed Tl
IIeprall Bl GAars A UR™ gg | WRAT <ATUIADT = SR redl
DI B GAdTs B [AfSd &3 § U A7 1&g g fban | 519
fpdl AMTRe gR1 SIgErd &1 819 & d2df &1 AR Iod IR d
STadH ITer] &1 €19 BN fhar Sar & df =arauTfeldT U Thon
D GAATg BB URATQE, SUYYT, FaIYIefhRor, Yl Torm AfSHR geeT
ST RSl &1 IR d’a FRIET U0l &1 gdls Rl g |

AR H HIYIH 1976 H STHfed JIADI BT IR Hdied ATITeAd
& T[T BW AR GRT s BRI 3fGoall HIg 1974 & o
@ GAds 9 g, HH e | ¥ Rygra ufdurfed fear e
THRd B AUDh AR SHAY AeID & [ $9d dAfddsd Wa=dl &
AII—ATY IR Afdadl & &l &1 e 9 8 el 8| fdRvdR w)
Safdh U AR B TG G A & BRUT U ARHRI T A 81
BIAT 3R 3 [Au=~1ar & HROT 9 AT Ediell = Yolell 9 Al a1
I & HRU ATITA H o # ramef g |

IR R A U & GURardl vy qd) iild gaver Bl

AlhT IART| IBH Gl 931 9 fdeell URITEE ARUTeldhl e

g W ARgd ARA o $HaRl 99 (Yedol) 99 R

RBR® 3Moe Raem aras | STHAAY 474 SSICERI NN Lbﬂirc"llsu‘l‘i

! gamgam. 1980
2 T amE.3TR. 1980
3 gangam. 1981
4 gamg e, 1981
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BRUNYE HFTR H g9 ARG GG ffq H AT HOM R A
SR IIIDRT & Heed bl Ffauiiad B =ATIUTieldl &l SHied Fwael
qIal B FAdTS T I DI qADBT BT AflhT T |

Hared AT & R Yl YLgH. 9add F Al & SMER W
DT B GAdlg B STHfed Dl & &3 H AS AlbIar &l do
T | Haiea =IATad A AINRT B81F U9 &F H 80 olSfhdl & AR
@ FAATs TG B B & WHAERT D Wiaid & | 9aR ([8R) oia &
fOIRENS ofedl & 9y H S Taaud & FHRR & MR W
TSdide SIHdl fEIRMN & ATRIST 0R GAdIs IR diedl d ofd |
qad PRIAT| 998 @ YeSaiadl & R H Udh UABR AT dferd dl

AMIDHT W IT Rl UG Bl | el 931 99 fQoell uemas &9 A
TSI BRIEAN B Aol YId I8 dal & A1 ol BRI & BN
JIER & T H T N ol & U Bl JMABT AFDR GAdls B
DHEl DI GRET S T AWEN Bl IS B DI I f&AT| Hdlza
JrTerd A fdeell & Ud Yo $IsaR &l IRl bl WHR HR FHIA
BHTH FHM I BT QY AT | ANRT & THBRI & DI DI GAdls hRab
T = X[S¥ ARBR Bl 3 faar fb 98 I Fedr) ol bl Fae
T % 98 3% dEaR |l H §fed dRa IH Sl M B ATy
fIeRe & |

Sl YR IRTEd A fAetRr THR) @& sl & 6™, Sl
qfed Al 99 ART 99, Wad U8 99M [GER Iy, RIS s, o
Al B GAATs TRDb SHied Tl BRI & FHET H ATRIYIIRT Bl
qEqul qAeT &1 e far| ddea <R 9 ST SRed |
JArENfes YU, T T UGHUT & Al Dl GAdl§ BRDd  Siind
qIRTST B FAars H =1 Afhadr T |

S gas AR, 1981
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IRAR RISl FaRAT H R $ Aihd ADT = &3l § )
feErd < g1 Walea =aed o ¥R GE=ll Avel 9 wia
SR ARG & FAaTs TR IR Bl Ad- 1 A Afba et o
frate fBar 21 1993 § 99 gaTel Al § SHfRd AT®] WIhR & a2l
AALTE. D FarEes 91| Mol HHEl B SRR WS d A
Uga Wl Al Bl SHfed Iiiebial bl Al RITed o WIhR BReb
qqT gAATs IRd AsdQUl v A | 1992 H 3500 WRI§ TUY BT
gferfcT EIeTal, 300 PRIS BT RAAR HICTdl, qd dhearg 71 ofad bl

ERT RGN IMMAl & Jfde &I A, IEATSH Wl H YRR Bl

HATHCT, 257 WdeH =ierel dol Qe & 99 § SHfed Irfadr anfe
D GAArg H AT A qHST B Gfd 9T 8| Hared SR |
B% ARORI DI FHI—FHI W THed A=l AWl B Farg HRd gU
AT o BT BRI [HAT 7 | GEm AWl H @ HAl IRE YR
DI A H Bl RYegel BT ddrasl b qATQd 3MTRY DHRA UR IR
fear | e <le Afhadr, @ dareg Jo-dr AE dral H 3Ry
A 8, olfde SHfed @l gitc & I8 WAfshdal Aedsd © | ~FaUIefdl =
T DI WA DI BT BT Igdred f&ar g, dfcd rTieldT H Ara
YR & T 3 RN & 91 J9d fhar 2| o I8 W € &
AR STaeel] H =T o gorcAd AT o1 aig fhar 2 |

kkhkkkkkikkikikhkkkkk%k
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ARTDT BT FAGRT : TWHR R AIfSTT & T #

<o o Rig”
"AHATD IR Yoell § TIRBR T ANTRG & d4rd RN
a8 UG T 1T BRA BT BRI ASAT B gRT BT © | A=
7a Wifear & e &1 sfes faosh weei & w=gRy vd o @
2T & W B HRU 980 o SAR—dAg[ Yof W@, Wy WAl B
U U 3 3P 3 oM Wewyul A R T |

WHR }AR ANfear & 97 od T wnfid 89 ¥ & dibas
A% BRI | S WRBR HIFSAT DI A il @, dol ABIBABRI FRBR DI
ATl dlh §IRT TSl BRell © | I918d [ o STar &1, Siedm & fofy
qAT SHAT gRT WUd o GF & dldad & A= yad fHar 2
AfET & gRT & SaT B Arhdid Fazen § FEHfiar F#a=1 gl g |
AIFSAT STAHTERIT @1 IWfdd BT Had AW #d 7, I WRDR da
MBI Bl & S HIFSAT B 78 <l & |

AT ~=® AT el a1l <ol | AITSAr &1 qfier Fgayol
B 2| IRAT dldhd= # WIS & A5 & F<H ¥ ofg WX - Pal
o — "MRA A VA AT I UFA Bl OART 7 AR b I8 DY

ggo R g1 21, o U9 &1 WA=l Bl Brgq @1 Har Arawd
g1 T A WGR B T FIER U7 B AIAEA § SEY HIAT AT
IR 1 FHER UAT & ATl DI GO @l AR FHARRI & DI
afe ¥ ¥l UBR & &eU &A1 Ay | ‘gArg. & aHIed Aol
M@ A WA U DI Aldd BT ABIe. AT | S8l Ul Bl Siares
ATl 8% 1 1963 H 'SU0SIT BeNeM 3% alby SHfee’ & 119 dltd
T BT Igule dRd U ol A— YA b Waadl b el o1

2| W I8 fhga) waaar 27 Alfeld &I, JEIEd Bl AT TAhR PI? I8
= ®1 91d 8, Hifd Ig We B b U9 & Waadr =d: Alfeld &I

Hafree v, ARifds, Howo @l femde, armRd
! fary Sfo 39T (2004) AMYFE gFGIRGT, Yo 117 favafdencry yareH, IRV |

2 Ryar), sto 31, JMYfIh TSBIRGT, o 117
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g BRf, S 39 @aedl &7 iR RO & forw W ST e ddhar 717
WHR B GRell JINAfdd & W[ 9 & F™G g ‘dPh | dd Bl
FHAE R 989 ¥ 989 &I odd 8 QAT S A &R MW DR
RS 38 Faoch 2" 3 7d H T S O §9M I @ AT
H g Iy 4 dRd gY bEl © (b IfQ FHS Bl U Gl Bl
AN @ JeIgdd Al 1 §RT S Wb @1 Idold WEARN |
qATHY IGAT © Al died 3R AMIdT B Pl [AAA BT AT
ITPR TR U BT T FHT BT B @aaalr & (e 7 89 T,
RTERT SITl BT ToTfad ok &7 qaie S/aeR fiyefar <8 |

AR H WReR IR HAifsar & srawwal & Ufagiiie aRkueg ¥
SEA FHEE BRI | AR H UABINRGT BT SRl RSl A fhar| a9
1766 H 3% 3OS HHAT &1 HHIN fAfoR”® dlee 7 dHoddbadl |
PRRTA BR¥A & GAol WX Udh Alfed Rudrdx U9 @1 ffFariar g
JIENAAT Bl IAAAT | URMID U ARGDH UH bl b=l | |l A4
S SfTdfdhd 3R AEifhd o & diec DI UF—UdRMd! AAA o1
R DI 4R H &7 W1 304 Iy GaRAh A gU S Al §7eiUs
Io1 faT| 39 "l & dRg—dieg qy 919 R TRed fRadbl o 29
SR, 1780 DI ‘@A Tole AR DhoAbel SR YSIRCISoR FhIRrd
PR AR THABIRAT B S0 a1 | f@gat {1 Hw b1 e
HHART T | AT BT @ HART & gRT A0l AR AT 3R 3
DT H DI ST &I TS BT IUSTDIS AT | Ta-R SR and RET 3R
JTh! Tl TAT Teehloll PR IRIel IR RS g Dl d1d forar| 59

R I AT HET TSI, STl ST UST AR IFqb G5 Bl S[H Graemail
A dfrd BT US| "R H YFBIRAT R AFDIY G2 AR 9 IHSD

* A free and vibrant press is the best safeguardiéonocracy and all the values it implies-

Ramoji Rao.

* =0 o FEI fge S DI IS (1972) 274 JoUHO 357 |

> I S 9T SN (1937) 299 JOURO 353 |
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ST % I €l 3RW B Y | IR H fqqe wriel & g fodi B
RreR W3 fOeREl gr denford ox o+, foh=g SIaR § ST AR
BT ARAR T3l 3R UFBRI WR G- U H Iawr |

RO GFGIRAT & URMPAS 19 Iu1 ddh Pig U B el AT |
T 1785 H Udh MM MY (GRS 3MMeX) SIRI b GRYg & {+oraf
R UXAEl DI UHIRIG HR- R Ufcewer o f&ar w1, fog 9Ra
UBCAT SAUATRS UH DI 13 dg 1799 H IAT| I8 BT dcblelid T

SRS oITS defolall = g/l o | 3 I§ B delolall W[l & A4

H I T | SHD Ul & STid Al W UBRM Jd HHRRY T

fear T iR Haoh, FHIed TAT W BT AH UF H Hfad HAT Ud
THTRIT AT AR B f&dm 737 | v3ll & Ul ISR TS sReT 1 1818
H 39 P D FHC R YA D o T e a9 & S um @l
AT & 9T el o | G 1823 H YAl & U AR TR SRS ST
TSHE 9 1823 H UH AMe~d SRl IR UAl R ATgHd FUlTetl SIRT R
fear oiq wm-uerE & oy aEdw o i R fear) =

JETSI Pl 1835 H TeR AR SR HShIH o U PNb T =T

B A, ST HehIh Yae’ & A1 A SIET Sl & | I8 B Al &
gfdy SR o, T IRA™ U &7 dolt | fAer germ| g8 a& &6 o«
1857 H fIgIE B3M A AHIAT Ta-R SRS TS D=1 Aldd TR
IS TMHT AR THABRI 1 I8 WHR (HAT {6 AR gRT Farferd U
gR1 aTRd faRl &1 ufdwel I8 fdglie €| o 13 SfF, 1857 &l ol
DT 9 TYh qAT B IR G T IR ASHEA YOIl AR B 1T |
IE BT Y ay db &1 FITEl AT | T 1860 H alTS HbIl §RT IR Bl
T ARG qUe Aigdl g9l g4, fOaH U9 Bl yHifad &R dlell |9
gRIG off | I 1867 H UH 3R G¥Idh IMSREIBRUT BT A>T ITAT, Sl

® Bran, <fo = RpeiR, (1986), U=1 AR, Yo 347, frvafenery wdreM, aRORY |
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U fRIEN B A8 oT| 1878 W TS foled o WRA UFSINGT &
BT &1 §aH HoR PIA —ddiGeR U9 Tae— SN fhar| 39 &IA

& I ARBR WRAG AT & Y3 & GHIGH] HI I8 SHMT o Bl
@ Aol A & 9 ¥ gfa Wi B arell ard 81 BT | fa=r
QTS 3T & UAT 3R BUEHEl H gd AR TAEN o & gRe SR
PR BT MEBR WBR § Ga of | U=l W qd GERRY 4T or] &
AT | A 1881 H ole RUA 9 9 ST &l FRET &R [&a1| 99 1898 H
IRAT <€ wfedl # @ deed gom iRk i o sve ufar wfedr
yafdd g3 | $9@! BB gRIU Y& IT AU ®Y H UF DI JHIfad Rl
g |

A T BT URME | <9d 9T TR e © ST Iredral
Rt & uwifdd o | $9 Hoigus § ST 3o 3R HIf~ddnl
ARG § ARAI SFAMYE Te]ls W YWId 83| SHGI Ude UTd
YR A9 & UA W UST| 9 YA &I Jar T 8 TAT| 39 Reafcri 4
e & oy emadl 7 9 1908 H FHMIR UF (JTURTE FEIU+) STe=gH
3R | 1910 H YR UE U 9911 | 9 DIl & d8d -d U3 I
ST AT UG o fhT | 93 @ O%g HoR FRars @ T | eFE
UFBRI T4 FHEHI Bl ol H d< B QhT TAT| qY DI feeqar H
T3 U GARIeo WA @ RUlc W g9 Al &l 1922 H R R
e war | e S & g H Herad ISR Rl 9 Fued & fory
1930 U S~ oINI foar war, 9 1931 # U9 (MU dTei=
oIfdadl) AR gRT 39 iR woR 941 fdar 1| |9 1947 H ¥RA
WHR A U9 Sirg dfa 1fed e, e Rue w® i ale o o
Tt U fReft s e #) faw o |

fafcer o & SRM WBHR IR NfeAT & r<awadl &I FqHie
IR R BH UM 7 [F 99 AER AAGld drel DI - Al @l
IRTSR WRlell d9—dd UH &I wa=al $l aied R aldll HoR B
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IR TT AT I&R HAIGId dTel ATADI & HRIBIA H 9 BIAI Bl
R & U9 & fAHr BT GFH 99711 7| U HEdqul 91d I8 W 2
STafh IRAR |7 & YAl DI HOR Bl BT AHAT BIAT UST | IS
R UBIRIG 3iUel yal 4 fafesr Aifqal o1y |wee fhar safd
RO §RT GHIRIT ARG 99T & U=l 7 f9feer Mfaal o sqar =T
cal

15 ST 1947 I HRd WdF M AR 26 ST 1950 Bl Wi
RA HT AU AN B3l | AR A & f=<iia AR ARTRDI bl
B ATASR YA & | ge8s 19(1) (®) & ravia aroh iR rfafad
®H WAFAAT IR ARTRBT DI YT 2 | JAAGT BT =l § & UF Bl
WaAar Hied B Wdd ARd H Al 1951 H U (@Emeiy ArTf)
IAH I T ST UH B AT | 9Ed AT | I8 BEA 1956 H
R 81 AT W9 1952 H UW @I &30 3R A3 R IR A @ oy
UUH UK ATINT Bl Mo fhar 1| RN H 1954 H Ul Hfd I
DT | JMART DI RABIRYT TR 1955 H STHSIAl THGR (Fal &I ;) AR
UbIol Iueer ASTH, 1965 H UH UuRyg IffAf=H, 1956 H HHTER UF
(g Ud Us) Mfdfras aife uriRa gar |

IMANT &) wegfar W & U MRgR o gfad g2 1 g9 Srarman
1956 # FHGIT FHrAdrel (UHRH G AW, 1957 H Al ST
Tae, 1971 AT S ARAIH, 1990 H JAR WRdT 3114, 1995
&gl <I0dI0 B, 2000 H FaT UreEnfra Srfaf+ ™, 2005 H Ga=m &1
JAfTeR FARFTH e Feayul HAifea HE Wdd YRT § @R gl |
1962 0, 9 1975 S0 H ®INT AU DI & SR UH I Iqa=dl qrerd
g | Idl 9@ & 9d qwd H AW S IR Srellerar drd | Al
WRGR - HAEA BT garq fban, fo=g AfSTr ik 591 & s -y
@ DHRY WHR DI Y sl Ul | I 1980 H gl UH AN T T+
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BT, 9 1982 H 3o U URgd fhar| 59 Rurd § U9 & g &
| H Agaqul RAwIRe @7 T8 ofT| 1965 @ UW URYS Sffafme &l
1975 ¥ FFRET Hx AT 73T | Y 1978 ¥ AT U URYS iA1= a7 |

WAF IRA H U9 @ [da™ 7 AR 9 M "gdqul g™
e | ariep Al T AN 1 o+ T | fgelia U™F ST T A
g & dipaite dur fAemeia s § U 31 4AeT IWReR & ufa 7
AUl B SR T B AUl | U9 BT TS IMTATAT BT B Bl
ey |

Fepdd: 89 ®8 Adhd © b WeR AR AT &1 =i
AlhdI~=d AET Yomell | IfRgad Ao RUd &) aral g
ARG | U BT I8 g © 6 ISR BT 7 AI fdaiRa ke ax &R 7 &
IHBT A FHAT BN | IA YR ARBR B W I§ Haed © b 98 AU
RIS f2dl & foly U @1 ¥qa=ar &l = ar qied &Y 3R 9 8 U
DI MG DI G, FAST DI A IR Ffdd H TRAT A1
RIAATS B @l BS < | WBR AR AT & & Jfaaygad Fdor- Ud

gATHD HAGcd | Bl Al Faeell Joidd sl |

kkhkkkkkkikhkhkhkkkk*%k

7 qrTd €fo |l (2000), U FTA MR GFBIRAT, o 191, Ioreen Bl raredl, TIgR |
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Our next issue

The Journal of Indian Thought and Policy Research announces the call for papers
for next special issue on 'Agriculture and Rural Development'. We are particularly interested
in holistic approaches that combine society and economic development with
environmental and cultural protection. Need of the hour appears to be new forms of
learning and innovations that will enable us to escape from existing routines and systems
that are both notoriously persistent and inherently unsustainable. The purpose of special
issue is reflected in discussions that argue “not only is doing good the right thing to do, but it
also leads to doing better”. Submissions for publication will be considered, in the following
areas.

Y
L

Agricultural economic theory and policy

Organic agriculture

Agricultural markets

Agricultural trade

Agricultural investment

Rural finance

Resource economics and environment protection

Employment, labour use and migration

Agribusiness

Rural sociology

Development economics

Rural household behavior

Rural cooperatives

Sustainable agriculture

Irrigation, water ' resources management, seed science research, agricultural
engineering, marine sciences, agronomy, animal science, aquaculture, crop
science, dairy science, fish and fisheries, forestry, freshwater science, horticulture,
poultry science, soil science, veterinary, virology, viticulture, weed biology and
other related topics.
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Notes for Contributors - Journal invite research or policy briefs, and case studies (up to

2 500 words) and full articles (up to 8,500 words) or other related papers. The deadline for

submission is July 25; 2011.Authors are invited to send their contributions either in Hindi or

English. The contributions should preferably be in MS word 2003 format, Times New

Roman, 12 font, typed in double space, and Hindi contribution attached with appropriate

font to be sent to the Editorial Board, AVAP, Allahabad both in hard and seft copy, until last
week of August. |

Mailing Address

Arundhati Vashistha Anusandhan Peeth

MAHAVIR BHAWAN, 21/16 Hashimpur Road, Tagore Town,

Allahabad - 211002 (U.P), BHARAT

Phone & Fax : 91-532-2466563, E-mail : nationalpolicy.in@gmail.com
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“The spirit of democracy is not a mechanical thing to be adjusted
by abolition of forms. It requires change of heart.”

— Mahatma Gandhi
@

“Democracy is the government of the peaple, by the people, for the
people”
— Abraham Lincoln
@®

“It has been said that democracy is the worst form of government
except all the others that have been tried.”

— Winston Churchill
o

“After all, when one tries to change institution, without having
changed the nature of men, that unchanged nature will soon resurrect
those institution.”

~ — Historian Will Durant
&

“However good a constitution may be it is sure to turn out to be bad
because those who are called on to work it happen to be a bad lot.
However bad constitution may be it may turn out to be good if those who
are called on to work it happen to be a good lot”.

— Dr. Ambedkar
®

“The real guarantee of successful implementation of any
. constitution or law lies not in the law of the land or in the institutional
 framework set up by it, but in the level of consciousness of the common
man. This is not meant to under rate the value of the constitution, but first
things should come first. We must, therefore, give the highest priority to
man moulding programme, constitution is next in importance.

............ Democracy is not only a form of government but is also a
~ form of social organization. The formal framework of democracy is of
| little value and would be a misfit if there is no social democracy.”

— Dattopant Thengadi




