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Editorial
“If ever the history of 20th century would be written, it would be written not for the
stupendous scientific achievements…… but for the democratization process that got over in
this century”, so said Einstein, and I add, “if ever the history of 21st century would be written,
if would be written not for the stupendous economic progress that this country or the world
would record in this century, but for the democratic consolidation that is now in the making.
The point that I am trying to make is that the great democratic movement that we saw in the
last century and which continues to make newspaper headlines due to the uprising of the
people in the Arab world today, has but been established only in the name; what we have
done in the name of democracy is that we have created democratic structures for which
periodic elections happen, but when it comes to the availability of democratic rights to the
poorest of the poor or the lowliest and the lost, which was considered to be the touchstone of
democratic process by none else than Mahatma Gandhi himself, the democratic system of the
country appears to be failing the nation. We must note this that ours is a democratic age and it
is unfashionable for anyone, anywhere in the world to proclaim them to be anything but a
democrat1. Francis Fukuyama puts it beautifully, “we have arrived at the ‘end of history’,
where there are no plausible competitors to the basic ideology of liberal democracy in a
capitalist economic context”.2 Even military dictators take pains to argue that they are just
stabilizing the situation so that the system can usher into more substantial democracy. So
what can we do to make our democracy more substantial, more responsive, and more
beneficial to the man standing last in the queue?
The democratic paradigm that we follow has three basic structures of the State
system, legislature, executive and the judiciary. The health of all the three institutions appears
to be far from satisfactory. Media is considered the fourth pillar of the State system, with its
vital role of overseeing the functioning of the institutional system of the three State
structures. When these state structures exercise power on behalf of the people, deciding the
destiny of the people, spending the hard earned money of the taxpayer, they should do it with
a sense of trust in their hands and with a sense of purpose of benefiting the beneficiary of the
trust. That’s not all, any kind of a state action shall have its final justification in the face of
goals of democratic consolidation, in the increasing participation of the people in the
democratic process. Only then the inclusive development, which has become a watchword
these days, would have any meaning for the teeming billions of this country. For Robert
Dahl, justification for public interest theories lies in participatory democracy, wherein a
demos is fully inclusive and where it exercises final control over the agenda and decisions.3
As a result of which, a high priority is accorded to direct participation in civil society by the
citizenry, which operates not only through the constricted medium of political parties but also
through a plurality of interest groups.
It was with this goal of inclusive development, participatory democracy and
democratic consolidation in mind that the team at Arundhati Vashistha Anusandhan Peeth,
came up with a decision to devote one of the issues of its bi-annual journal to the cause of
1
2

Jane Holder and Maria Lee, Environmental Protection: Law and Policy, Cambridge University Press, 2007.
Francis Fukuyama, The end of History and the Last man, (Free Press 1992)
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‘Democracy’, wherein eminent people from across the country and across the ideological
spectrum have contributed with great enthuse and gusto. Dr. Subramaniam Swamy talked
about ‘Constitution and Constitutionality’ in the current paradigm from Hindu tradition point
of view and explained that the Constitution of a nation is a framework of principles, values,
and canons on which the society’s governance is rooted. Constitutionality consists of the
quality of the statutes, of enforcement procedures of rights and the performance of duties,
defined in conformity with the provisions and principles of the Constitution. Rule of Law,
federalism, judicial review, fundamental rights, principles evolved by the Supreme Court for
protection against preventive detention laws, right to information and theory of basic
structure of the Constitution, which are pillars of democratic governance and cornerstones of
constitutionality in this country have their origin in Hindu tradition and have been cultivated
by generations of political leaders of this country in pre and post independence India. With all
its limitations democracy has got to be deepened for ultimately democracy has to be home
grown. There cannot be a green house, transplant of democracy.
Dr. Rama Jois, who writes on ‘Constitution of India and Role of the Judiciary’
attempts an analysis of the provisions of the Constitution showing that the distribution of
power among the three organs is made in such a way that each organ functions effectively but
without exceeding its limit. The duties assigned to the judiciary are to maintain the balance
between the rights of the individuals and the powers of the legislature and the executive, who
are empowered to regulate and curtail those rights in the interest of the general public. A
reading of these provisions indicates that they are intended to provide a powerful and
independent judiciary for enforcement of the rights of citizens. The whole object and purpose
of establishing such an independent judicial system is that however weak an individual may
be and however powerful the opponent who has deprived his right or who has inflicted injury
may be, the law shall function without fear and favour on the time tested principles of
“however high you may be, the law is above you”. Shri Subhash Kashyap, who attempts an
analysis of ‘Independence, activism and limitations of judiciary’ is of the view that quality of
democratic governance has been under severe strain for quite sometime now. Questions
pertaining to the independence and accountability of the judiciary, administration of justice,
judicial delays, appointment and removal of judges, judicial review, contempt of court,
hyper-activism of the judiciary, Public Interest Litigation and high costs of judicial process
have been the issues hogging the public mind for a very long time. While the executive and
legislative wings of the state system have their own failings in the post independence phase,
the judicial system too has moved on a path, which is neither envisaged nor warranted by the
Constitution. Courts would do well to remember that they too would have to take care of the
Constitutional proprieties and limitations that they have been trying to enforce with reference
to other wings of the state system.
Another contribution by Justice (Retired) Kamleshwar Nath on ‘Ombudsman for
Subordinate Judiciary’ discusses the heavy delays in the dispensation of the justice, which
has made the administration of justice very tardy and cumbersome. His assertion is that in a
democratic system the expectation of accountability from judiciary is as much as is from
other wings of the governance system. After all, judiciary decides issues of ‘life’, ‘liberty’
3
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and ‘property’ of any person who is aggrieved by any wrong. However the independence of
judiciary ensured under the Constitution has not been utilized by the judiciary discretely,
rather the ground of independence of judiciary often serves as an excuse for non-transparency
and non-accountability in dispensation of justice and Contempt of Court is utilized as a shield
by the Judges. Western democracies who have successfully adopted the institution of Judicial
Ombudsman have largely confined Ombudsman’s investigative process to procedural and
administrative aspects of justice delivery system. There is no sound reason why it should not
be adopted in India. Dr. Anand Kumar Tripathi who makes his contribution on ‘Media &
Public Interest Litigation’ reminds us that Public interest litigation has played a unique role in
providing justice to the oppressed, poorer, vulnerable and marginalized sections of society.
Asserting that social change is the life-line of any society and that this task of social change
has been affected through the process of public interest litigation, he seeks to assess the
impact of media vis-à-vis PIL on Indian Society.
In my contribution, I stuck to the contradictions of our democratic process, where the
hiatus between the poor and the rich appears to be growing every single day, confusing an
impartial observer if the system meant only for the privileged ones? An attempt in this
contribution ‘Social Justice & Indian Constitution : Consolidating Democracy for the
Underprivileged’, has been made to remind ourselves that social justice component has been
one of the most dominant elements of Indian Constitution, so much so that Granville Austin
called Indian constitution, first and foremost a social document. The majority of its
provisions are either directly aimed at furthering the goals of social revolution or attempt to
foster this revolution by establishing the conditions necessary for its achievement. Dr. Rajiv
Khare and Dr. Yogendra Kumar Shrivastava, in their joint contribution talk about the stark
realities facing the nation on food front. Their study reveals the fact that during six decades of
our republican experience, despite the promise of equality and justice in the preamble of the
Constitution and lot of other promises made in the Directive Principles of State Policy, the
country has failed to take care of the basic right of food for millions of the people. The very
fact that after six decades of independent existence we are now talking of right to food speaks
volumes about our failure to provide basic necessities of life to the majority of our
population. The paper makes an attempt to bring together the data from across the country
and ends up in presenting some valuable suggestions to ensure right to food. Dr. J P Mishra,
in his contribution ‘Taking Paid News Seriously’, talks about the functioning of Media the
fourth pillar of our democratic system, which is expected to guard the democratic fabric of
the system in a proper shape. However when the media is guided by extraneous and ulterior
motives, trying to protect the interest of the few at the cost of the welfare of the common
man, the real sovereign, it strikes at the very root of our existence as a democratic system.
Paid news is doing precisely this.
In Hindi section of the Journal, Dr. Harbans Dikshit talks about the Code of Conduct
for Media in his contribution and asserts that though the role of the Media in a democratic
system is something which cannot be overemphasized, nevertheless the media on its part has
to rise above partisan and commercial mindset so that the independence and responsible
media may evolve as one of the strongest signposts of democratic movement in this country.
This is possible only when media evolves its own code of conduct and ensures its proper
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implementation by self discipline. Shri Ashok Mehta raises the question of ‘Inexplicables of
the Constittuion’ underscoring the silence of the Constitution on issues like, parliamentary
privileges, questions of the propriety of a foreign national holding constitutional positions,
right to property and the questions of minorities and minority educational institutions.
Extensively quoting the principles evolved by the Supreme Court (vide Justice Lohoti, CJI) in
Pai Foundation case, Shri Mehta exhorts for a consensus to be evolved on these constitutional
inexplicables.
In his contribution on ‘Constitution and Reservations’, Shri Virendra Kumar Singh
Chaudhary, seeks to evaluate the purpose of reservation provisions in the Constitution.
Accordingly he asserts that the purpose of provisions relating to reservations in the
constitution was to ameliorate the conditions of the backward classes, to ensure their
contribution in the nation building process. Ultimately the justification of these provisions in
the constitution lies in the self annihilation process of these provisions themselves. Their
continuance for such a long time raises the questions as to the constitutional propriety of
these provisions. And therefore he makes an exhortation for the purpose of evolving a
national consensus on these issues to remove the poison that has gone in to the body politic in
the name of caste and community due to the provisions relation to reservations.
Prof. Brijkishore Kuthiala, makes his contribution on the ‘Diversity, Plurality and
Integrity of Media’. Explaining that these three principles are the inherent strengths and
bedrock principles of creation of the natural world, he asserts that creation of a long lasting
social structure is possible only if these principles are kept in view. Similarly, the structuring
of media too, in terms of its ownership, control, collection and presentation of material has to
be based on these inherent virtues of the natural world to make it useful for the social system
in the long run. In his contribution on “Right to Information Includes Right to Inspection’,
Prof. Omprakash Singh observes that for a successful democratic experiment, right to
information is a necessary tool. The journey of right to information, that started from Sweden
in mid 18th century, manifesting itself in the right to information of individual citizens in
India, has become an important milestone of democratic experiment in this country. Prof.
Raghuvir Singh Tomar talks about the ‘Role of Judiciary in Indian Political system’. He
seeks to elucidate the role played by the Supreme Court under its powers of judicial review.
By interpreting parliamentary legislations and use of public interest litigation, Supreme Court
has contributed immensely in making the political system people friendly. Dr. Rajendra
Singh in his contribution on ‘Mindset of Governors : The Context of Govts and the Media’
seeks to trace the history of media evolution during pre-independence and post independence
phases.
All said and done, the purport of the whole argument appears to be that though the
democratic system in this country apparently is well in place, the components of this
democratic structure seem to be falling in dysfunctionality and the rot seems to be setting in
due to variety of reasons. We have a vibrant civil society that exists in India, and also the
structures in terms of Panchayati Raj Institutions which can be used by civil society
organizations to make effective interventions and meaningful contributions in the process of
governance. We have a very encouraging social terrain, with vigilant public opinion,
vigorous press and vibrant non-governmental organization sector, which can be used for
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consolidating the democratic process. We also have unutilized and under utilized potential of
millions of youth which can be used for making effective improvements in the developmental
administration. However, what we lack is the political will and a democratic spirit to make
use of opportunities available.
There was a time when the torchbearers of this country would take the message of
“vasundhaiva kutumbakam’ to far of places in the world, the living together of every kind of
people, walking together of all kinds of people was the credo of the system, where the ruler
could sacrifice everything for the wellbeing of the people, where the moneyed people would
give up all their earnings of the lifetime for the upkeep and security of the people. That was
probably the best kind of a mindset of democratic system to flourish. But somehow during
last one thousand years of thralldom we lost touch with that kind of a democratic spirit and
started emulating the west. The mix up that took place as a result of this entire process has
moved us into a situation where we have all kinds of structures of democratic governance, but
not the democratic spirit of living together, of helping everybody around. Instead what we
cherish today is a competitive kind of an economic modeling where the invisible hand of
Adam Smith would help us in sorting out our economic travails. The result is for all to see
and we end up in a system of contradictions. What is needed is a kind of new dynamic of
developmental politics to grow in this country and there we have the challenge well chalked
out for all of us who care, to make use of and improve governance process at all levels of our
democratic process.

***************
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THE CONSTITUTION AND CONSTITUTIONALITY
Subramanian Swamy∗
Abstract
The Constitution of a nation is a framework of principles, values, and canons on
which the society’s governance is rooted. Constitutionality consists of the quality
of the statutes, of enforcement procedures of rights and the performance of
duties, defined in conformity with the provisions and principles of the
Constitution. Rule of Law, federalism, judicial review, fundamental rights,
principles evolved by the Supreme Court for protection against preventive
detention laws, right to information and theory of basic structure of the
Constitution, which are pillars of democratic governance and cornerstones of
constitutionality in this country have their origin in Hindu tradition and have
been cultivated by generations of political leaders of this country in pre and post
independence India. With all its limitations democracy has got to be deepened
for ultimately democracy has to be home grown. There cannot be a green house,
transplant of democracy.

1. INTRODUCTION
We are here today exactly 60 years since the adoption by the Constituent Assembly of
the Constitution of India. India became free of colonial control in 1947. The usurped power
of the Imperialists was transferred to the Constituent Assembly of free India by the Indian
Independence Act enacted in June 1947 by the British Parliament.
India is, according to the Constitution, a Union of States not a Federation of
Provinces. Hence no state can secede from the Union, and no territory however small can be
amputated out of India henceforth. States can be temporarily or partly administered by the
Centre. Article 356 of the Constitution allows the Centre to take over the administration of
any State for a temporary period. Articles 247 to 253 empower Parliament to enact laws and
establish courts to enable the central Executive to supersede the state’s Executive in
administering law and order. There is a central civil service and a central police force
positioned in the states. Thus, the essence or quality of the modern Indian Constitution is
unitary. We must safeguard this quality.
That essence is the Hindu tradition. Ancient Bharat or Hindustan was of janapadas
and monarchs. But it was unitary in the sense that the concept of chakravartin [propounded
by Chanakya], i.e., of a sarvocch pramukh or chakravarti prevailed in emergencies and war,
while in normal times the regional kings always deferred to a national class of sages and
sanyasis for making laws and policies, and acted according to their advice.
∗

Ph.D (Harvard), The author is a former Union Cabinet Minister of Law and Justice. This article is based on the
lecture delivered by the author at a function organized under joint auspices of Arundhati Vashishtha
Anusandhan Peeth and Adhivakta Parishad on 26th Nov 2009, at Prayag U. P.
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In that fundamental sense, while Hindu India may have been a union of kingdoms, it
was not a monarchy but a Republic. In a monarchy, the King made the laws and rendered
justice but in Hindu tradition the king acted much as the President does in today’s Indian
Republic. He acted always on advice of sages and sanyasis. Hindustan therefore was always a
Republic, except in the reign of Ashoka, i.e., never a monarchy.
Because India’s Constitution today is unitary with subsidiary federal principles for
regional aspirations and the judiciary and courts are national, therefore the Constitution is a
continuation of the hoary Hindu tradition. That is the first essential constitutionality for us.
The Constitution of a nation is a framework of principles, values, and canons on
which the society’s governance is rooted. It is either codified as a written document as in
India and US, or unwritten and based on precedents as in UK. From the Constitution flow the
criminal and civil statutes which lay down the laws which the citizen have to obey, and the
failure to do so invites sanctions and punishments that include imprisonment and/or penalties
such as a fine. Enforcement of these statutes is the Rule of Law.
The Constitution also prescribes the rights and duties of a citizen and it is the
responsibility of the State to ensure the citizen gets his rights, as also encouraged to perform
his duties as a part of the soft infrastructure of good governance. These aspects have been
known to us as Smritis
Rule of Law is thus governance based on citizens’ rights & duties, while the
enforcement mechanisms are based on procedures set out in the Constitution [e.g., Article
226 and 32 on Writs] and the interpretations of, and direction to the State of the same is given
by an independent judiciary.
In Hindu tradition, there is a highly sophisticated body of rules of interpretation and
procedures prescribed in Jaimini’s Mimamsa which sums up the general rules of Nyaya.
Recently, a Supreme Court judge Markandeya Katju in open court suggested the use of
Mimamsa rules over the traditional western Maxwell procedures in our courts.
Thus, Constitutionality consists of the quality of the statutes, of enforcement
procedures of rights and the performance of duties, defined in conformity with the provisions
and principles of the Constitution. This quality can be imbibed by us by studying the glorious
Hindu texts of Mimansa and Vedanta.
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The broad rights of citizens of India are given in the Preamble to the Constitution, viz,
justice, liberty and equality and fraternity, which were further elaborated as ideals to be
targeted by the State in the Directive Principles of State Policy1.
By the Forty-Second Amendment to the Constitution, the Parliament also inserted
Article 51-A in the Constitution on duties of the citizens2. The rights of the citizens thus
enshrined in the Constitution of India are codified and defined in various Articles of the
Constitution.
The concept of ‘Rule of Law’ in any society although structured in a Constitution, has
to be based on universal principles. In particular, Rule of Law implies that life, liberty,
property and reputation will not be damaged or impaired except for a purpose stated in
constitutional law and in the manner so stated. An independent judiciary therefore is the
corner-stone of any democratic constitutionality. Destruction of this corner-stone implies the
structure will come down; it will in fact collapse. If it collapses we shall be plunged into the
darkness and the chaos of a totalitarian and dictatorial regime. Why do we need the Rule of
Law and codified citizen’s rights? Because humans unlike non-human have cognitive
intelligence to conceptualize, invent and articulate which non-humans cannot do. Hence, this
enormous power should be used creatively; otherwise it can be misused for cruelty as Hitler
did. We could reduce ourselves thereby to non-human levels. Human creativity can flourish
therefore only in an ambience of individual freedom, non-violence, and complying with law.

1

WE, THE PEOPLE OF INDIA, having solemnly resolved to constitute India into a SOVEREIGN

[SOCIALIST SECULAR-by later amendment] DEMOCRATIC REPUBLIC and to secure to all its citizens:
JUSTICE, social, economic and political; LIBERTY of thought, expression, belief, faith and worship;
EQUALITY of status and of opportunity; and to promote among them all AND, FRATERNITY assuring the
dignity of the individual and the unity and integrity of the nation;
2

51-A. FUNDAMENTAL DUTIES.- It shall be the duty of every citizen of India to (a) abide by the

Constitution and respect its ideals and institutions, the National Flag and the National Anthem; (b) cherish and
follow the noble ideals which inspired our national struggle for freedom; [c] uphold and protect the sovereignty,
unity and integrity of India’ (d) defend country and render national service when called upon to do so; (e) to
promote harmony and the spirit of common brotherhood amongst all the people of India transcending religious,
linguistic and regional or sectional diversities; to renounce practices derogatory to the dignity of women; (f)
value and preserve the rich heritage of our composite culture; (g) protect and improve the natural environment
including forests, lakes, rivers and wild life, and to have compassion for living creatures; (h) develop the
scientific temper, humanism and the spirit of inquiry and reform; (i) safeguard public property and to abjure
violence; (j) strive towards excellence in all spheres of individuals and collective activity so that the nation
constantly rises to higher levels of endeavor and achievement.”
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For this, the intelligentsia of a nation must be ready to struggle and make sacrifices.
We Indians have done so twice already: First in the Freedom Struggle (1906-1947), and the
second in the Struggle against the Emergency (1975-77) in which struggle this author had
played a major part. An independent judiciary therefore is the corner-stone of any democratic
constitutionality. Destruction of this corner-stone implies the structure will come down; it
will in fact collapse. If it collapses we shall be plunged into the darkness and the chaos of a
totalitarian and dictatorial regime.

What mechanisms need to be in place to achieve this

great goal of constitutionality? For this, in India, Part III of the Constitution is the bedrock
which Part includes Articles that guarantee to all Indians freedom of life, liberty and property,
and the seven freedoms of speech, assembly, association, movement, residence, acquisition of
property and the right to practice any profession. These rights known as ‘Fundamental’ if
sought to be abrogated or violated have to be enforced by an independent judiciary.
The Constitution of India being supreme law, hence every other law must conform to
the Constitution. Any law which runs counter to the Constitution can be struck down after a
judicial review by Courts, as ultra vires. Judicial review thus is one of the essential pillars of
constitutionality for an impartial and independent judiciary.
That is, while citizen rights are defined by the Constitution, it is to be enforced and
given content by the judiciary. The judiciary is neither subservient to the Government on the
one hand nor to the people on the other. The judiciary therefore stands above the popular
frenzy and the Government might.
Just as Parliament and Legislatures represent the Will of the sovereign people, the
judiciary must represent the conscience of the sovereign people. The former is secured by
periodical elections, while the other is ensured by life-long training, character, and
experience. These uphold the constitutionality in the rule of law.
In order that the spirit of justice may prevail in the society, therefore a well defined
Constitution and independent minded judges are as essential as the structure of Institutions in
the Constitution, so that laws are understood and well-administered. Strong, impartial and
capable judiciary is the greatest need of the hour today as we are passing through testing
times globally. But everything is being done to undermine it. Our Hindu legacy is being
squandered
The concept of Fundamental Rights {Part III of the Indian Constitution} was not a
legacy of allegedly ‘humane’ British Colonialists, as British historians claim. In fact they
blocked as best as they could. The demand for constitutional guarantees of human rights by
Indians was made as far back as in 1895 in the Constitution of India Bill, popularly called the
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Swaraj Bill, which was inspired by Lokmanya Tilak, one of the great freedom fighters and
architects of India’s independence.
This Bill envisaged for India a Constitution guaranteeing to every one of its citizens
freedom of expression, inviolability of one’s house, right to property, equality before the law,
equal opportunity of admission to public offices, right to present claims, petitions and
complaints and right to personal liberty. This, the British rejected. In the Madras Session of
the Indian National Congress in 1927 it was laid down that the basis of a future Constitution
must be a declaration of fundamental rights. But the British Government’s Simon
Commission in 1927 turned down the demand for fundamental rights on the ground that
“abstract declarations are useless, unless there exist the will and the means to make them
effective”. So much for the British claim of the legacy left behind by them.
In 1931, in its Karachi Session, the Indian National Congress reiterated its resolve to
regard a written guarantee of fundamental rights as essential to any future constitutional set
up in India. This demand was reiterated by the Indian leaders at the Round Table Conference
with the British held in London in 1932.
The Joint Select Committee of the British Parliament on the Government of India Bill
of 1934 again rejected those demands. The Committee, however, conceded that there were
some legal principles which could be appropriately incorporated in the new Constitution
envisaged under the Government of India Act, 1935. Can we therefore countenance that these
elementary basic rights, sanctified by the blood and sacrifice of the Indian people, be taken
away from them by any ruling party majority in Parliament, if it chose to amend the
Constitution by availing of its two-thirds majority in both Houses of Parliament? Obviously
not!
2. BASIC STRUCTURE AS CONSTITUTIONALITY
In 1952, the Supreme Court had held that fundamental rights were within the power
of amendment granted under Article 368 of the Constitution. In 1965, though the question did
not directly arise, the Supreme Court by a majority of three to two reaffirmed the view that
the amending power could reach fundamental rights. Strong doubts were however expressed
by two Judges, namely, Mr. Justice Hidayatullah and Mr. Justice Mudholkar about the
amendability of fundamental rights.
But in 1967, the Supreme Court in the Golaknath case, by a thin majority of six to
five, held that Parliament had no power to amend any of the provisions of Part III of the
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Constitution so as to take away or abridge fundamental right3. The Supreme Court held that a
constitutional amendment had to conform to the provisions of fundamental rights just like
any other ordinary law.

Accordingly, if the constitutional amendment violated any

fundamental right, it was unconstitutional.
Some in executive authority thought that this judgment was harmful to economic
development and an audacious negation of Parliamentary supremacy. In fact in Parliament,
Left-leaning Congress Ministers attacked the Supreme Court acting as a “Third Chamber” of
Parliament. The Constitution (Twenty-fourth Amendment) Act, 1971 was therefore passed to
nullify the effect of this judgment. This amendment was promptly challenged in Supreme
Court. A full Bench of thirteen Judges of the Supreme Court was constituted to consider the
question of the validity of the Constitution (Twenty-fourth Amendment) Act. The case
directly raised the issue of amendability of fundamental rights.
On April 24, 1973, the Supreme Court delivered its historic judgment in Kesavananda
Bharati v. State of Kerala case4. Six judges held that the power of amendment was plenary
and was not subject to any implied and inherent limitations in respect of any matter, including
fundamental rights. Six other judges and the CJI held that Parliament could not, in exercise of
its amending power, destroy or damage the basic structure of the Constitution by altering the
essential features of the Constitution and that fundamental rights were essential features of
the Indian Constitution.
Accordingly, a constitutional amendment which merely abridged a fundamental right
with ‘reasonable restrictions’ was not unconstitutional, but if it abrogated a fundamental
right, the Supreme Court would strike it down as unconstitutional. Hence, by a majority of
one, the concept of an unamendable basic structure of the Constitution came into vogue. This
is the third pillar of Constitutionality.
Thus Part III consisting of Fundamental Rights became unamendable and hence
beyond any Parliamentary majority. Unless a revolution scraps the Constitution, it is now a
permanent given in Indian affairs. Every law and each of the Constitutional amendments
proposed must pass this test of constitutionality.
In 1975, India experienced a threat to fundamental rights from a new angle-it’s
complete suspension. Prime Minister Mrs. Indira Gandhi claimed that the nation was
threatened by internal disturbance.

Part XVIII of the Indian Constitution deals with

Emergency provisions that enable temporary suspension of fundamental rights. Article 352
3
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had empowered the President to issue a Proclamation of Emergency if he was satisfied that a
grave emergency existed whereby the security of India was threatened by war or external
aggression or internal disturbance.
Since this last expression was vague and liable to misuse as was in 1975-77, therefore
by the Constitution (Forty-fourth Amendment) Act, 1978 during the Janata Party rule, the
expression ‘armed rebellion’ was substituted for the expression “internal disturbance”. While
a Proclamation of Emergency is in operation, Article 359 empowers the President to suspend
the right to move any court for the enforcement of fundamental rights. The Supreme Court in
its judgment in ADM Jabalpur v. S. Shukla5 held that right to life and personal liberty was
suspended during the operation of the Proclamation of Emergency and during that period, the
writ of habeas corpus is not available.
By reason of the amendment of Article 359 of the Constitution by the Constitution
(Forty-fourth Amendment) Act to meet requirements of constitutionality, the provisions of
Article 21 cannot now be suspended or derogated from even during an emergency. No court
can hereafter rule that habeas corpus is not available during an emergency.
The relationship of fundamental rights with the Directive Principles of State Policy in
part IV of the Constitution has been a subject of considerable and continuing debate. A
division of fundamental rights into two categories – justiciable and non-justiciable – was
recommended by the Sapru Committee as early as 1945. At the time of framing the
Constitution, the Advisory Committee on Fundamental Rights recommended: “We have
come to the conclusion that in addition to these fundamental rights, the Constitution should
include certain directives of State Policy which, though not cognizable in any court of law,
should be regarded as fundamental in the governance of the country”.
Directive principles are not enforceable by any court but the principles laid down are,
nevertheless, fundamental to the governance of the country and it is the duty of the State to
apply these principles in making laws (Article 37). Part IV prescribes the goals or the ideals
to be achieved by India as a Welfare State. Fundamental rights are the means for realizing
these goals.
At one stage there was a sharp controversy regarding the role of fundamental rights
vis-à-vis directive principles. Early judicial thinking took the view that directive principles
were subsidiary or subordinate to fundamental rights.
5
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Subsequent decisions of the Supreme Court have ruled that there is no conflict on the
whole between provisions contained in Part III and Part IV. They are complementary and
supplementary to each other. In keeping with the principles of harmonious construction, a
Mimamsa Nyaya principle, the court must wisely read collectively Directive Principles of
Part IV into the individual fundamental rights of Part III, neither part being superior to the
other. Together, they form the core and conscience of the Constitution to guide our
democratic nation.
Article 19 of the Constitution which guarantees the six freedoms as it now stands, is
however, confined to citizens. It provides that subject to certain reasonable restrictions,
citizens shall have the rights for example: (a) to freedom of speech and expression; (b) to
assemble peaceably and without arms; (c) to form associations or unions; (d) to move freely
throughout the territory of India; (e) to reside and settle in any part of the territory of India;
and (g) to practice any profession, or to carry on any occupation, trade or business.
Reasonable restrictions concept has been clarified by the Supreme Court in a number of
judgments. The Constitutionality of these restrictions is tested against public interest.
Article 25 states: “Subject to public order, morality and health and subject to the
other provisions of the part dealing with fundamental rights, all persons are equally entitled to
freedom of conscience and have the right freely to profess, practice and propagate religion”.
This too has been interpreted by the courts to hold that it is reasonable to hold that there is no
fundamental right to convert anyone to another religion. In another Constitution Bench
judgment6, the Supreme Court laid down that total ban on cow slaughter was a reasonable
restriction on Article 25.
To enforce these fundamental citizens rights, the Indian Constitution has provided the
right to constitutional remedies e.g., the right to move the Supreme Court directly by
appropriate proceedings for the enforcement of the rights conferred by Part III of the
Constitution, the Supreme Court having power to issue directions, orders or writs appropriate
for such enforcement.
Many case laws have come on the books over the last six decades which have
enlarged the scope of Fundamental Rights itself. For example, prior to the decision of the
Supreme Court in Satwant Singh Sawhney v. The Union of India {(1967) 3 SCR 525},
passports were issued by the Government of India in exercise of its executive power to
conduct foreign relations. The Government had therefore claimed an absolute discretion in
the matter of issuance of passports. The majority decision of the Supreme Court in
6
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Sawhney’s case denied any such absolute power. The Court held, inter alia, that the right to
travel abroad is a part of a person’s personal liberty of which he could not be deprived except
according to procedure established by law in terms of Article 21 of the Constitution and as
there was no law establishing such procedure, the Government had no right to refuse a
passport to any person who might have applied for the same.
In compliance with the above decision of the Supreme Court, the Passports Act, 1967
was passed by Parliament. Later in Maneka Gandhi v. Union of India7 the Supreme Court
has held that the procedure for granting or for impounding a passport should be “reasonable
and fair” as otherwise the fundamental freedom guaranteed under Article 14 and Article 21 of
the Constitution would be infringed. Therefore, the Passports Act (1967) now contains
provisions for grant or refusal of passports, renewal of passports and variation, impounding
and revocation of passports. All those provisions have to be construed harmoniously with
Article 14, 19 and 21 of the Constitution of India as Mimansa Nyaya can teach us.
3. THE RIGHT TO INFORMATION
For rule of law to take root, however, there must be awareness of the people of their
rights and avenues of enforcement. For which a Right to Information (RTI) law is essential. I
can say with great pride that as a Lok Sabha MP I moved the first Private Member’s Bill in
1982 on Freedom of Information. It was not taken up and it lapsed after the House was
dissolved in 1985.
Besides information, the people should also have the knowledge, under the
Constitution, of the procedure to enforce their rights of citizenship through courts. Also to be
able to assemble, pool information, and to struggle non-violently to seek compliance of the
State agencies with the provisions of the Constitution. For success in these efforts, there
should be a firm commitment to truth of the people, and respect for healthy dissent.
One method mechanism of enforcing the citizen rights effectively is to enact a law to
make it a right for citizens to know, and also a duty of the State to inform the citizens. This
has now become possible through case laws. The Sriram Gas leak case for example had given
the Supreme Court an opportunity to conclusively lay down the law with regard to right of a
citizen to have access to information. Ultimately, a series of cases led to Parliament enacting
a Right to Information Act (2005).
The Supreme Court recognized this right to know and gave this right a concrete
shape. The result is that the Government can no more decline even if delay giving
7
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information to a citizen. The procedure laid down is quite easy. When a request is made by a
citizen, the Government cannot simply file the request. It has to say yes or no to the request,
and defend the decision to say ‘no’. A citizen could normally approach a court of law to
exercise his right to know. But, of course, the Government can then claim privilege, or the
Government can always try and seek the protection of the Official Secrets Act to deny
information.
The Supreme Court in several judgments appreciated that not only does a citizen have
the right to know, but that the Government also had a duty to inform. The right to know and
the duty to inform are really two sides of the same coin. In Raj Narain vs. Indira Gandhi
case8, the famous Justice Mathew expressed the view that the people had a right to know
every public act, everything that is done in a public way, by their public functionaries and
further that the right to know is derived from the concept of freedom of speech, i.e. a
Fundamental Right under Article 19 of the Constitution.
What information should be included in the right to know? There are essentially two
kinds of right to know information. Firstly, information in which an individual is personally
interested and secondly, information in which the public at large is interested.
As regards information of individual importance it seems quite obvious that a person
has the right to know everything that personally affects him. For example, an employee must
know whether his employment is hazardous and if so, the reason why. He or she must also
know what are the consequences that he may have to face and what steps be taken to prevent
a disaster, or if a disaster does strike, what curative action can be taken. The employee must
have immediate knowledge of these facts, or at least time-frame within which he must act so
that damage is minimized. The employee must also know where the effects of the disaster or
hazard will be felt; will he be personally affected or will the other workers also be affected or
will the entire locality be affected. A housewife must know whether the drinking water in the
house is safe and if not, the reason why. She must also know the consequences of drinking
unfit water so that she can immediately warn her family, and if necessary, her neighbours.
Immediate availability of such information will enable her to take appropriate
remedial action and safety precautions, such as boiling the water before drinking it. Similarly,
the public at large must be told that they are residing in areas which are environmentally
hazardous so that they can take necessary safety precautions. For example, it is believed that
in 1984 before the Bhopal Gas Leak, not many people in Bhopal knew that Union Carbide
was dealing in toxic substances. Of those who did know, not many were aware that merely
8
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putting a wet towel on one’s nose could substantially minimize the effects of toxic gases.
Because of a lack of such basic information, hundreds of people unnecessarily died. The
residents of Bhopal were not only deprived of their right to life, but also their right of safe
residence guaranteed by Article 19(1)(e) of the Constitution.
Another reason why disclosure is essential is because the availability of information
can lead to cure, in the event that prevention is not possible. In the event of a war, the people
must know where they can find air-raid shelters or what precautions to take in the event of an
air raid. If such information is withheld, lives, which could otherwise be saved, will be
needlessly lost.
Why should there not be a duty to inform? Everyday the courts give reasoned
judgments so that a litigant may know why he has not succeeded in his case before the courts.
The courts also strike down orders if the aggrieved party has not been informed of the case
against him to be met, that is to say, that he has not been given any ‘show case’ notice (audi
alteram partem). Similarly, in matter of preventive detention, the courts set detenues at
liberty because they have not been informed of the grounds of detention or because all the
documents before the detaining authority were not disclosed to him, or even in the language
he knows.
These instances indicate that the courts have implicity already recognized the duty to
inform especially in matters concerning justice, fair play and personal liberty. Surely, the
courts can explicitly also recognize the duty to inform in cases where the right to life is
threatened, more so in cases where the right to life has actually been extinguished. This
recognition is all the more imperative, when it is realized that in matters concerning the
environment, it is not as if only one life is threatened, but as we saw in Bhopal Gas Leak
Case, in thousands.
The task of collecting such information vital for public knowledge, is not beyond the
means of the Government. The infrastructure is already available and provided time to time
to Parliament. This can be suitably adapted to the needs and requirements of the general
public. For example, motor vehicles are registered every year for road tax. While applying for
registration, the owner of the vehicle can be required to give a test report on auto-emissions.
Similarly, while issuing industrial licenses, the Government can direct the applicant to give
information with regard to the raw materials used, the environmental impact of the
manufacturing processes, whether any hazardous substances are stored or manufactured and
the measures that the applicant proposes to take for the safety of workers and nearby
residents.
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Even the Government has collected the relevant information, it should be obliged to
disseminate it in public interest. The dissemination of information is also relatively simple.
The government can use the electronic media such as TV and Internet, and disseminate
information. The literate people can also be informed through newspaper advertisements,
brochures and leaflets. There are other avenues too: smokers are told by a warning on
cigarette packets itself that smoking is injurious to health. For the uneducated but literate,
picture posters can also be used for conveying information. The help of communication
experts such as NGOs can also be taken to disseminate information in remote and backward
areas.
All these requirements have finally been codified in a 2005 law, the Right to
Information Act. The proper application of law to its needs as the society today realizes more
than ever before its rights and obligations requires the judiciary to mould and shape the law to
deal with such rights and obligations. The mere existence of a particular piece of beneficial
legislation cannot solve the problems of the society at large unless the judges interpret and
apply the law to ensure its benefit to the right quarters. Initially the Indian Supreme Court
followed a narrow doctrine and to shy away from development and enlarging the scope.
4. ARREST AND DETENTION
For example, soon after the Constitution came into force in 1950 in A.K. Gopalan’s
case9, the Supreme Court placed a narrow and restrictive interpretation upon Article 21 of the
Constitution. By a majority, it was held in that case that “the procedure established by law
means procedure established by a law made by the State” and the court refused to infuse in
that procedure the principles of natural justice. The court also arrived at the conclusion that
Article 21 excluded enjoyment of the freedoms guaranteed under Article 19. The doctrine of
exclusivity of fundamental rights as evolved in Gopalan’s case was thrown overboard by the
same Supreme Court about two decades later in Bank Nationalization case10 and four years
later in Hardhan Saha’s case11 the Supreme Court judged the constitutionality of preventive
detention with reference to Article 19 also.
Twenty eight years after the judgment in Gopalan’s case, in 1978 the Supreme Court
in Maneka Gandhi’s case12 pronounced that the procedure contemplated by Article 21 must
be ‘right, just and fair’ and must pass the test of reasonableness. The procedure should be in
conformity with the principles of natural justice and unless it was so, it would be no
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procedure at all and the requirement of Article 21 would not be satisfied. In 1994 in the
Joginder Singh case, the Supreme Court laid down as a constitutionality that just because the
police have the power to arrest in a registered case that discloses a cognizable offence, it is
not necessary to do so.
An enforceable right to compensation in case of ‘torture’ including ‘mental torture’
inflicted by the state or its agencies is now a part of the public law regime in India. In many
of its decisions, the Supreme Court of India started a new era of compensatory jurisprudence
in Indian legal history. This newly forged weapon to help the torture victims has been
sharpened in many of its decisions.
In the famous D.K. Basu’s 1997 Supreme Court case, the court went to the extent of
saying that since compensation was being directed by the courts to be paid by the State,
which has been held vicariously liable for the illegal acts of its officials, the reservation to
Article 9(5) of ICCPR13 by the Government of India had lost its relevance. In fact, the
sentencing policy of the judiciary in torture related cases, against erring officials in India, has
become very strict. For an established breach of fundamental rights, compensation can now
be awarded in the exercise of public law jurisdiction by the Supreme Court and high courts,
in addition to private law remedy for tortuous action and punishment to wrongdoer under
criminal law.
In Nilabati Behera’s case14, the Supreme Court went even further: “The Court, where
the infringement of fundamental right is established, therefore, cannot stop by giving a mere
declaration. It must proceed further and give compensatory relief, not by way of damages as
in a civil action by way of compensation under the public law jurisdiction for the wrong
done, due to breach of public duty by the State of not protecting the fundamental right to life
of citizen. To repair the wrong done and give judicial redress for legal injury is a judicial
conscience.”
What has been and is being done by the higher judiciary in India within sixty
years of Independence is something which can be said to be extraordinary. The Supreme
Court of the United States took a hundred and twenty one years to rectify its abhorrent
judgment on slavery. The Dred Scott v. Sandford15, that court held that a ‘Negro’ was the
property of his master and not a ‘citizen’ thereby legitimizing ‘slavery’ and discrimination on
the grounds of ‘colour and creed’. This doctrine was cast away in 1978 by the same court,
when it said that slavery is a de-humanising despicable institution denying human dignity to
13
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such an extent that no court of law can uphold it and gave it a decent burial in Bakke’s case16.
We abolished untouchability in the Constitution itself. This has been backed by a catena of
judgments.
The judiciary has, thus, been rendering judgments which are in tune and temper with
the legislative intent while keeping pace with time and jealously protecting and developing
the dimensions of the fundamental human rights of the citizens so as to make them
meaningful and realistic.
5. PUBLIC INTEREST LITIGATION
In view of the operations by the courts on a wider canvass of judicial review, a potent
weapon was forged by the Supreme Court by way of public interest litigation (PIL) also
known as social or class action litigation. The Supreme Court has ruled that where judicial
redress is sought in respect of a legal injury or a legal wrong suffered by persons, who by
reason of their poverty or disability are unable to approach the court for enforcement of their
fundamental rights, any member of the public, acting bona fide, can maintain an action for
judicial redress.
Thus, the underprivileged and the downtrodden have secured access to court through
the agency of a public-spirited person or organization. This weapon was effectively used by
the Supreme Court and the high courts, being Constitutional courts, to a large extent from
1980 onwards. The decisions of the Supreme Court in several decisions thereafter, more
particularly in the decision of the Supreme Court in S.P. Gupta’s case17 represent a watershed
in the development of PIL and liberalization of the concept of locus standi to make access to
the courts easy.
The principle underlying Order 1 Rule 8, Code of Civil Procedure has been applied in
public interest litigation to entertain class action and at the same time to check misuse of PIL.
The appointment of amicus curiae in these matters if necessary can ensure objectivity in the
proceedings. Judicial creativity of this kind has enabled realization of the promise of socioeconomic justice made in the preamble to the Constitution of India, thus furthering the
enforcement of citizenship rights.
The expanded concept of locus standi in connection with PIL, by judicial
interpretation from time to time, has expanded the jurisdictional limits of the courts
exercising judicial review. This expanded role has been given the title of ‘judicial activism’
15
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by those who are critical of this expanded role of the judiciary. The main thrust of the
criticism is that the judiciary by its directives to the administration is usurping the functions
of the legislatures and of the executive and is running the country and, according to some
ruining it.
What these critics of the judiciary overlook is that it is the tardiness of legislatures and
the indifference of the executive to address itself to the complaints of the citizens about
violation of their human rights which provides the necessity for judicial intervention. In
cases where the executive refuses to carry out the legislative will or ignores or thwarts it or
fails to perform its statutory duties, it is surely legitimate for courts to step in and ensure
compliance. When the court is apprised of and is satisfied about gross violations of basic
human rights it cannot fold its hands in despair and look the other way.
If the judiciary were to shut its door to the citizens who finds the legislature as not
responding executive indifferent, the citizen would ultimately take to the streets and that
would be disastrous both for the rule of law and democratic functioning of the state. Courts
have come to realize and accept that judicial response to human rights cannot be blunted by
legal bigotry. Courts in India no longer feel bound by the rigid rule of locus standi where the
question involved is injury to public interest. Judiciary in India thus has been the most
vigilant defender of democracy, democratic values and constitutionalism. It has been a sound
enforcement mechanism of citizenship rights.
It must always be remembered however that the judges in exercise of their power of
judicial review are not expected to decide a dispute or controversy for which there are no
‘judicially manageable standards’ available with them. Usually that means standards
regarding arbitrariness, or unreasonableness or vitiated by bias. The court therefore do not
interfere with the policy matters of the executive unless the policy is either against the
Constitution or some statute or is actuated by mala fides. Policy matters otherwise, are thus
best left to the judgment of the executive. Also the danger of judiciary creating a right
without the possibility of adequate enforcement will undermine the credibility of the
institution. Courts cannot ‘create rights’ where none exist nor can they go on making orders
which are incapable of enforcement or violative of other laws or settled legal principles.
When people’s rights are trampled upon by dominant elements, PIL emerges as a
medium of struggle for protection of their human rights. The legitimacy which PIL enjoys in
the Indian legal system today is unprecedented. PIL activism interrogates power and thus
makes the courts as people’s court. A fairly free media acts adds to this ambience as a

21
catalyst to ensure implementation of rights and punishment of its infringement, but focusing
on unattended events and criminal acts.
6. CONCLUSION
The Rule of Law and Citizen Rights enforcement mechanisms are part of the soft
infrastructure essential for humane and good governance. In India, thanks to a Written
Constitution and a reasonably independent judiciary, the Rule of Law is largely followed,
safeguarded by case law and a compliant civil society.

Citizenship rights and

constitutionality are protected by recourse to judicial review by courts, by the Right to
Information Act, and with the weapon of Public Interest Litigation (PIL). The greatest
contribution of PIL has been to enhance the accountability of the governments towards the
human rights of the poor. The judges acting alone cannot provide effective responses to state
lawlessness but they can surely seek a formation of norms where political power becomes
increasingly sensitive to human rights.
Thus, the enforcement mechanisms have been functioning reasonably well in
democratic India, and could serve as a model for other countries in Asia. In a nutshell,
democracy as practiced may not ensure rule of law and citizenship rights, but there is no
other alternative system which can. We must therefore deepen democracy rather than despair
with what we have. Ultimately democracy has to be home grown. There cannot be a green
house, transplant of democracy. The world is however moving towards a consensus that
human rights are least insecure in a democracy.
Besides intra-national mechanisms to enforce citizenship rights, there is now a
growing possibility of international mechanism to exert substantial moral pressure through
the United Nations. This pressure is not only to safeguard individual rights but also to help
assist the deepening of democracy within nations. For example, the increasing democratic
liberalization in the world is making transfer of power more civil.

One of the more

remarkable transitions was in Senegal. President Abdou Diouf’s loss in an open election in
February 2000 ended four decades of one-party rule. Senegal became part of the refreshing
trend in Africa of leaders leaving office through the ballot, a rare occurrence until recently.
Yet despite undoubted benefits, the transition to democracy in many countries remains
imperiled, insecure, and fragile. The spread of democracy is important, but we must not
overlook the challenges and dangers.
We must remember that Democracy is the only form of political regime compatible
with human rights.. However, it is not enough to establish electoral democracy. Several
policy interventions are required to realize a range of rights under democratic government.
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Some rights require mechanisms that ensure protection from the state. Others need active
promotion by the state. In this context, four defining features of a democracy based on human
rights are to be taken note of, *holding free and fair elections contributes to fulfillment of the
right to political participation, *allowing free and independent media contributes to
fulfillment of the right to freedom of expression, thought, information, and conscience,
*separating powers among branches of government helps protect citizens from abuses of their
civil and political rights and * encouraging an open civil society contributes to fulfillment of
the right to peaceful assembly and association. An open civil society adds an important
participatory dimension, along with the separation of powers, for the promotion of rights.
These rights are mutually reinforcing, with progress in one typically linked with
advances in others. Openness of the media, for example, is usually correlated with the
development of civil society institutions. But democracy is not homogeneous. From the
several forms of democracy, countries choose different institutional mixes depending on their
circumstances and needs. For simplicity, it helps to distinguish two broad categories of
democracies – majoritarian and inclusive. In a majoritarian democracy, government is by the
majority, and the role of political minorities is to oppose. The danger is that many minorities
in plural societies may be permanently excluded, discriminated against and marginalized –
since this would not affect the electoral prospects of majority-based political parties, which
can lead to violence. Hence we should strive for an inclusive society. Before the
retrogressions were imposed, Hindu theology with its dictum “Ayam Nijah Paroveti;
Ganana Laghuchetasaam; Udaar Charita-nam tu; Vasundhaiva Kutumbakkam”
eminently qualifies for being called an inclusive theology on which such society was
structured for centuries. The Mimamsa Nyaya adds substance for the search for
harmonization of Hindu theology.
In the liberal democratic model all individuals are autonomous in displaying public
loyalty to the state, while their various private loyalties –religious, ethnic or regional – are
ignored. This puts the emphasis on a majority’s right to decide. But when collectives of
unequal size live together in a democracy and do not have identical or cross-cutting interests,
conflicts become likely such as in Nigeria. Hence a Constitution and Constitutionality
become the imperative for conflict resolution.

***************
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CONSTITUTION OF INDIA AND ROLE OF JUDICIARY
Dr. M. Rama Jois*
Abstract
An analysis of the provisions of the Constitution shows that the distribution of
power among the three organs is made in such a way that each organ functions
effectively but without exceeding its limit. The duties assigned to the judiciary
are to maintain the balance between the rights of the individuals and the
powers of the legislature and the executive, who are empowered to regulate and
curtail those rights in the interest of the general public. A reading of these
provisions indicates that they are intended to provide a powerful and
independent judiciary for enforcement of the rights of citizens. The whole
object and purpose of establishing such an independent judicial system is that
however weak an individual may be and however powerful the opponent who
has deprived his right or who has inflicted injury may be, the law shall function
without fear and favour on the time tested principles of “however high you may
be, the law is above you”.

The Legislature, the Executive and the Judiciary are the three organs of our Democratic
structure of Government brought into existence, under our Constitution, among whom the
sovereign powers of the Union of India and of the States are distributed. Under the provisions of
the Constitution they are invested with the power and duty of implementing the noble objectives
set out in the preamble. The degree of achievement of these objectives depends upon the degree
of effective functioning of each of the three organs. An analysis of the provisions of the
Constitution shows that the distribution of power among the three organs is made in such a way
that each organ functions effectively but without exceeding its limit. The power to ensure that
the legislature and/or the executive do not exceed the limits of their power and thereby encroach
upon or curtail the right conferred on the citizens who is aggrieved by the unconstitutional and/or
unlawful actions of the legislature and/or the executive, is conferred on the Judiciary. Thus the
judiciary is given the pride of place in the Constitution, as it should be; for, it is necessary for the
fulfillment of the objectives of the constitution. Exercise of such power is possible only by an
independent impartial and fearless judiciary. The constitutional provisions are designed to
provide such a judiciary.
The preamble, which is the constitutional manifesto, declares that object and purpose of
the constitution is inter alia to ensure equality in every respect and social, economic and political
justice to all the citizens. The Preamble to our Constitution is not an ordinary preamble as found
in any other statute. It has a great historical background, and was adopted by the Constituent
Assembly after enacting the main provisions so as to ensure that the ideals for the achievement
*
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of which our people fought for centuries and for which purpose several provisions are
incorporated in it, are correctly summed up. The preamble discloses the basic structure or
foundation on which our grand mansion of Democratic Republic is founded. The spirit of the
preamble pervades and manifests itself in every important provision of the Constitution. Chief
Justice Sikri, in the case of Keshavananda1 pointed out this in the following words:
“It seems to me that the preamble of our Constitution is of importance and the
Constitution should be read and interpreted in the light of the grand and noble
vision expressed in the preamble.”
One of the most important aspects which flows from the preamble and which the
Constitution has ushered in, is the Rule of Law and to ensure justice to every person through an
independent judiciary. Because it is by Rule of Law coupled with independent judiciary, who can
be approached when law is violated, the right of the humblest of the citizens could be protected
whenever he suffers from its unjust encroachment. The important aspect of the rule of law is that
no executive action to the prejudice of an individual can be taken except with the authority of
law. It is needless to mention that such law must be in conformity with the provisions of the
Constitution, i.e., law must be valid. In fact, this is the essence of the constitutional scheme of
checks and balances. This principle was enunciated by the Supreme Court in State of Madhya
Pradesh v. Bharat Singh, in the following words:
“Our federal structure is founded on certain fundamental principles, (1) The
sovereignty of the people with limited Government authority, i.e., the
Government must be conducted in accordance with the will of the majority of
the people. The people govern themselves through their representatives
whereas the official agencies of the executive Government possess only such
powers as have been conferred upon them by the people; (2) There is
distribution of powers between the three organs of the State-Legislative,
Executive and Judicial, each organ having some check direct or indirect on the
other; and (3) the rule of law which includes judicial review of arbitrary
executive action.”
The duties assigned to the judiciary are to maintain the balance between the rights of the
individuals and the powers of the legislature and the executive, who are empowered to regulate
and curtail those rights in the interest of the general public. Therefore the judiciary is given the
power to adjudicate upon the rights of the citizens and to ensure that the balance required to be
maintained by the constitution as between the rights of the individuals and the interests of the
1
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society is not broken. It is also the duty of the judiciary to enforce the rights of any individual
who approaches it, against another individual.
In order to secure justice for all, the Constitutional Provisions not only confer various
rights on individuals but also provide constitutional remedy for enforcement of fundamental
rights against the State and its instrumentalities, through the highest court — the Supreme Court,
under Article 32, and for enforcement of all the Constitutional and legal rights against the State
and its instrumentalities before the High Court established for each of the States. In the
Constitution itself important provisions relating to Constitution and Organization and also
jurisdiction and powers of Supreme Court and the High Courts have been incorporated. Further
qualification and procedure for appointment of judges, their age of retirement and security of
tenure are all prescribed in the Constitution. A reading of these provisions indicates that they are
intended to provide a powerful and independent judiciary for enforcement of the rights of
citizens.
The founding fathers of the Constitution have also taken care to incorporate provisions in
the Constitution itself to ensure the independence of the judiciary to the people upto the lowest
level. Some of them are:
1.

The qualification for appointment of District judges is prescribed and the appointment
has to be made only on the recommendation of the High Court (vide Article 233);

2.

The appointment of persons to all the cadres of judges below the cadre of District judges
should be made in accordance with the rules framed by the Governor in consultation with
the High Court (vide Article 234); and

3.

Administrative control overall the lower courts is vested in the High Court of the State
concerned (vide Article 235)
By these provisions the independence of the subordinate judiciary and the security of

tenure (including security in the matter of their postings, transfer and the like), are assured as by
Article 235 the entire administrative control over the subordinate courts is entrusted to the Judges
of the High Court, whose security of tenure is ensured by Article 218. The necessity of these
provisions to place subordinate judiciary beyond executive interference was felt as early as in the
year 1933-34 when the Joint Parliamentary Committee made the following observations:
“It is the subordinate judiciary in India who are brought most closely into
contact with the people and it is no less important, perhaps indeed even more
important, that their independence should be placed beyond question than in
the case of the superior judges.”
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The intention of incorporating the special provisions relating to the entire judiciary, in the
Constitution itself was to secure to the people an independent and fearless judiciary. Therefore,
the distribution of power among the three organs of the State has been declared by the Supreme
Court as one of the basic structures of the Constitution.
Under the scheme of the Constitution the people have the right to secure justice through
an independent and impartial judiciary whenever it is infringed by the state or by any of its
instrumentalities or by other individuals. It is through an order of the Court alone an individual
who is deprived or denied of his right by the State or by any other person secures relief which he
is entitled to. The whole object and purpose of establishing a judicial system is that however
weak an individual may be and however powerful the opponent who has deprived his right or
who has inflicted injury may be, even if it were to be the Legislature or the executive itself, so
long as law is on his side he is entitled to secure an order in his favour, from the judiciary and
once such an order is made by the competent Court, he can also get it enforced or executed
against his opponent, with the aid of the power of the State. It means, no individual not even the
Government is superior to law.
This is the concept of supremacy of law, under a democratic form of Government whose
powers are regulated and/or controlled by a written Constitution. This concept was evolved in
this country from times immemorial even when the system of Government provided for was it
should be headed by a King. We can certainly be proud of our ancestors for, under Rajadharma,
the law which laid down the powers and duties of a King — which was the Constitutional law of
ancient India, “Supremacy of law” and the duty of the State to dispense justice according to law
and impartially had been laid down in clearest terms. This has been forcefully brought forth in
the following way,

rnsrr~&{k=L; {k=a ;)eZ%A rLek)ekZRija ukfLrA
vFkks vcyh;ku~ cyh;kalek'kalrs /kesZ.kA ;Fkk jkKk ,oe~AA2
“Law (Dharma) is the king of kings. No one is superior to law. The law aided
by the power of the king (State) enables the weak to prevail over (establish his
right against) the strong.”
The verse firmly declares that the law is supreme and the political ruler is not above the
law. He is subordinate to law and is under a duty to enforce the law and give relief to any person
who has suffered legal injury at the hands of the another however weak the former and however
strong the latter. The doctrine that ‘King can do no wrong’ which was prevailing elsewhere was
2
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never accepted in this Country is amply made clear in the above declaration. The position given
to the King was that of a penultimate authority functioning within the four corners of “Dharma”
the ultimate authority.
The above verse was quoted in the Constitutional Assembly by the former President Dr.
S. Radhakrishnan in the course of his speech supporting the resolution for the adoption of the
Constitution. He said that our ancient principle of “Supremacy of Law” was sought to be
established by the Constitution. Dr. Shankar Dayal Sharma quoted the above verse in his
convocation address at the National Law School of India University, Bangalore on 25-9-1993 to
make out that from times immemorial in this Country, we recognized only supremacy of the law
and not of the ruler. The Law Commission presided over by Justice Gajendragadkar, former
Chief Justice of India, in its 46th report expressed similar views:
“The Commission believes that, in a democratic country like India which is
governed by a written constitution, supremacy can be legitimately claimed
only by the Constitution. It is the Constitution which is paramount, which is
the law of laws, which confers on Parliament and the State Legislatures, the
Executive and the Judiciary their respective powers, assigns to them their
respective functions and prescribes limitations within which the said power
and functions can be legitimately discharged.
Thus we gave ourselves a system of governance which can aptly be described as a
System based on the Constitutional Supremacy. Under our present democratic system, the
Constitution is supreme. All the three limbs of the State namely Legislature, Executive and the
Judiciary have to function within the four corners of the powers conferred on them under the
Constitution. In the nature of things, there has to be some forum or authority to declare what
actions of the legislature or the executive are constitutional or unconstitutional. It is this power of
declaring what action of legislature or the executive are constitutional or unconstitutional which
is conferred on the Judiciary. Therefore, when the judiciary declares that the law made by the
legislature is valid or invalid, judiciary only declares the supremacy of the constitution and not
the supremacy of the judiciary. Even the highest judiciary is only the penultimate authority
under the Constitution which is the ultimate authority. However, the fact remains that the
judiciary occupies the most important position under the constitution. In fact extraordinary
powers, status and immunity enjoyed by the judges, itself make it clear that the conduct of the
judges must be such as would maintain the dignity and authority of the Courts as also the faith
and confidence of the people in the judiciary. However, there can be no doubt that the judges
cannot claim to be unaccountable to the Nation.
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The clear position under the Constitution is that the executive is accountable / answerable
to the legislature and the judiciary. The legislature is answerable to the judiciary and legislators
are answerable to the people who are the sovereign, at the time of election and the Ruling party
is answerable to the opposition in the legislature and to the people. There can also be no doubt
that the judiciary must also be accountable though the manner and method must differ in view of
its composition and manner of functioning. Greater part of accountability stand fulfilled because
they function in open court, hear arguments openly and decide after hearing by rendering a
reasoned judgment unlike the manner in which the executive pass its orders.
In order to ensure proper functioning of judiciary, the Constitution has provisions to
ensure that persons who are fit and capable of discharging the onerous duties in an appropriate
manner are appointed as judges which include the qualifications, as well as the procedure for
appointment of judges of the High Courts and of the Supreme Court. They are also required to
take oath to the effect that they will discharge the functions as Judges without fear or favour or
affection or ill-will, which constitutes an internal check. These Constitutional provisions were
incorporated by the founding fathers of the Constitution so that the persons of high standard
alone are appointed as Judges of the High Courts and of the Supreme Court and there would be
no necessity for any outside authority to regulate or control the functioning of the Judges of the
High Court and the Supreme Court. If the Judges function in accordance with the oath they had
taken while entering office, nothing further need to be done regarding their accountability.
It is a matter of great satisfaction that by and large the manner in which the judiciary has
functioned after the commencement of the Constitution has been exemplary. There have been
great galaxies of judges of the Supreme Court and the High Courts who were erudite jurists and
who have exhibited exemplary conduct in performing their judicial functions. They earned
highest reputation for judicial independence and in rendering land mark decisions without fear or
favour. In the earliest case of V.G. Row3 Justice Patanjali Shastri speaking for the Supreme
Court declared that the Judges of Supreme court are the sentinel on the qui vive and that they are
the watch and wards of the rights and liberties of the people. The credit for protecting and
preserving our Constitution and Democracy established under it goes to all these Judges. It is
well known that but for the judgment of the Supreme court in the case of Keshavananda
Bharathi4 holding that the Parliament had no power to alter the elements of the basic structures
of the Constitution, there was every possibility of our democratic system replaced by a dictatorial
regime during 1975.
3
4
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A.I.R. 1973 S.C. 146l
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Again there have been attempts on the part of Parliament to secure immunity to a few
laws by adding them in the Ninth Schedule. In the case of I.R. Coelho, the Supreme Court
referred the question as to whether a law which affects the elements of the basic structure of the
Constitution is beyond challenge on the ground of violation of basic structure, if the Parliament
chose to include it in the Ninth Schedule to the Constitution in view of Article 31-B of the
Constitution, to a nine judge bench. The nine judge Bench considered the matter thoroughly and
in depth and answered it in the negative in I.R. Coelho’s case.5
Thus, the Constitutional position is that a Parliament elected to rule for five years has no
power to alter the elements of basic structure of the Constitution.

Consequently,

notwithstanding the inclusion of any law which violates the basic structure of the Constitution, in
the ninth schedule to the Constitution, it is liable to be struck down. Thus, Supremacy of the
Constitution and Sovereignty of the people stood reiterated.

***************

5
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INDEPENDENCE, ACTIVISM AND LIMITATIONS OF THE JUDICIARY
Subhash C. Kashyap∗
Abstract
Quality of democratic governance has been under severe strain for quite
sometime now. Questions pertaining to the independence and accountability of
the judiciary, administration of justice, judicial delays, appointment and
removal of judges, judicial review, contempt of court, hyper-activism of the
judiciary, Public Interest Litigation and high costs of judicial process have been
the issues hogging the public mind for a very long time. While the executive and
legislative wings of the state system have their own failings in the post
independence phase, the judicial system too has moved on a path, which is
neither envisaged nor warranted by the Constitution. Courts would do well to
remember that they too would have to take care of the Constitutional proprieties
and limitations that they have been trying to enforce with reference to other
wings of the state system.

The system under which we are governed is under severe strain. Faith of the people in
the quality, integrity and efficiency of governmental institutions stands seriously eroded.
They turn to the judiciary as the last bastion of hope. But, of late, even here things are getting
increasingly disturbing and one is, unfortunately no more in a position to say that all is well
with the Judiciary.
In a democracy, sovereignty vests in the people. Ultimately, no institution, however
supreme, is above the people. Neither of the three - executive, legislature and judiciary - can
arrogate to itself a position superior to the collective sovereign will of the people to which
they are and must at all times remain totally responsible and accountable for the discharge of
their duties. No power within or outside the country - not even the Supreme Court - can
prevent the people of India from bringing about any desirable reforms if at any time, in
exercise of their sovereign powers, they decide to do so. The only question will be of the
mechanism for the expression of the popular will.
Arbitrary power in any hand is bad. Some checks and balances are therefore
embedded in the scheme and text of the Constitution. There are serious limitations on the
legislative powers of Parliament as well as on the Supreme Court's power of judicial review.
Unchecked by the other, either of them may go wrong. After all, the judges come from the
same social milleu as ministers and legislators. They too are human, all-too-human. Also, it
needs to be remembered that the Constitution is what it is. It is not what the Parliament or the
Supreme Court may say from time to time it is or what either of them may wish it to be.
Parliament, within certain parameters, has the power to amend the Constitution. But, as the
Supreme Court has held, the amending power under Article 368 is essentially a limited power
∗
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only to amend and cannot extend to abrogate or annul the Constitution or to violate its basic
structure or features. Similarly, whenever it becomes necessary to adjudicate in any dispute
before it or when its advice is sought under Article 143 of the Constitution, the Supreme
Court has the power to interpret the Constitution and even invalidate a law passed by
Parliament on the ground of its being ultra vires the Constitution. The word of the Supreme
Court is the final law of the land binding on all lower courts unless its interpretation is
reviewed or reversed by the Supreme Court itself or the law or the Constitution is suitably
amended by Parliament. But, the power to interpret also has natural limitations. It is power
only to interpret. It cannot extend to changing or amending the Constitution. In the garb of
interpreting the provisions of the Constitution, the Court cannot rewrite the Constitution.
Currently, various constitutional reforms are being talked about. There is considerable
stress on suggestions directed towards bringing about probity in public life and in administration,
stability and accountability of the executive, electoral and parliamentary reforms, better quality of
legislation and conduct of legislators etc. Unfortunately, there is tremendous reluctance to touch
the judiciary and consider reforming the system of judicial administration. On an objective
analysis, however the case for some far-reaching judicial reforms may be found to be deserving
of as much importance and urgency as reforms in any other area.
There is every need to review the working of the judiciary during the last 60 years, to
assess how far our justice delivery system has been able to provide equal “Justice, social,
economic and political” to all the people as ordained by the Preamble and the basic scheme of
the Constitution. And, if we have failed or there are shortcomings in the system, what can be
done to remedy the situation.
Questions pertaining to the independence and accountability of the judiciary,
administration of justice, judicial delays, appointment and removal of judges, judicial review,
contempt of court, hyper-activism of the judiciary, Public Interest Litigation and high costs of
judicial process have got to be raised with an objective to find out possible remedies and
reforms, with focus throughout being on the citizen, on 'We, the People' who gave to
ourselves the Constitution.
JUDICIAL REVIEW AND DUE PROCESS:
In India, the Constitution has arrived at a middle course and a compromise between
the British sovereignty of Parliament and American judicial supremacy. Courts in India are
also endowed with powers of judicial review of legislation. But, judicial review in India is
conceived by the founding fathers as limited. If an Act of Parliament is set aside by the
judiciary as ultra vires or violative of the Constitution, Parliament can re-enact it after
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removing the defects for which it was set aside. Also, Parliament may, within the limits of its
constituent powers, amend the Constitution in such a manner that the law no longer remains
unconstitutional.
In the Constituent Assembly, there was considerable discussion on the desirability or
otherwise of incorporating in the Constitution the ‘due process of law’ clause. The founding
fathers, after due deliberation, decided against adopting the American precedent and opted in
favour of the formulation “in accordance with procedure established by law.” However, the
Supreme Court by its verdicts has practically brought the due process clause back into the
Constitution. This goes against the basic scheme of the Constitution under which judiciary
cannot make laws or amend the Constitution through any innovative or creative
interpretation.
INDEPENDENCE OF THE JUDICIARY:
In a representative democracy, administration of justice assumes special significance
in view of the rights of individuals which need protection against executive or legislative
interference. This protection is given by making the judiciary independent of the other two
organs of the government and supreme in its own sphere. The Constitution attaches great
value to the independence of the judiciary which is essential to rule of law and
constitutionalism and for the effective functioning of judicial administration. An independent
judiciary is also an essential requisite of a federal polity, wherein there is a constitutional
division of powers between the federal government and governments of the constituent units
\and a functional division of powers between the executive, legislature and judiciary. Also, an
independent and impartial judiciary is an essential requisite for ensuring human rights and
protecting democracy. Only an independent judiciary can act effectively as the guardian of
the rights of the individual and that of the Constitution. There are many devices in the Indian
Constitution which ensure the independence of the Courts, for example, the constitutional
provisions in regard to the appointment and removal of judges, security of tenure, salaries and
service conditions, salaries and allowances of judges being a charge on the Consolidated
Fund, recruitment and appointment of their own staff by the Supreme Court, debarring the
judges of the Supreme Court from practising before any Court in India after retirement, the
power to punish for contempt etc. But, even judiciary has to act within its constitutionally
ordained domain and within the limits of its jurisdiction. Judges also are not above the law.
Rule of law and laws of the land apply to them as to any other citizen. If anything, they have
added responsibilities because of the position they occupy and they are also fully accountable
to the people for what they do or do not do.
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CONTEMPT OF COURT:
A sensitive and controversial issue is that of the power of the courts to punish for their
contempt. Articles 129 and 215 of the Constitution provide for the Supreme Court and the
High Courts being courts of record and having all the powers of such courts including the
power to punish for their own contempt. The Contempt of Courts Act, 1971 had codified the
law in the matter. Contempt was defined to mean wilful disobedience of the court, in any
manner lowering the authority of the court or interfering with or obstructing the
administration of justice. It did inhibit genuine and well-intentioned criticism of courts or
their functioning. Also, fair and reasonable criticism of a judicial act in the interest of public
good could not constitute contempt.
However, the law as it emerged from judicial decisions did not allow even truth to be
a valid defence against charge of contempt of court. Also, the court had sought to make a
distinction between criticism made by a former judge and law minister which was held
permissible and criticism by other citizens which must be “checked”. This was antidemocratic and violative of the freedom of expression, right to equality and nondiscrimination clauses. It was necessary that the contempt law and more particularly the
exercise of powers under it are reviewed objectively and in an ordinary-citizen-friendly
perspective.
The Constitution Commission (NCRWC) had suggested that it be laid down by
constitutional amendment that “it shall be open to the court on satisfaction of the bona fides
of the plea and of the requirements of public interest to permit a defence of justification by
truth.” The Commission had also suggested that no court other than the Supreme Court and
the High Courts should be allowed to exercise any power to punish for contempt of itself.
TRUTH AS A VALID DEFENCE:
At last, in February 2006, the Contempt of Courts (Amendment) Bill, 2004 was
passed to make truth a valid defence in Contempt of Court cases. The 1971 Contempt law has
been amended by the insertion of section 13 B which reads:
“The Court may permit, in any proceeding for Contempt of Court, justification by
truth as a valid defence if it is satisfied that it is in public interest and the request for
invoking the said defence is bona fide”.

The amended law maintains the earlier standard as well: “No Court shall impose a sentence
under this Act for a Contempt of Court, unless it is satisfied that Contempt is of such a nature that it
substantially interferes or tends substantially to interfere with the course of justice.”

34
APPOINTMENT OF JUDGES:
Under article 124 (2), the Supreme Court judges are to be appointed by the President
“after consultation with such of the judges of the Supreme Court and of the High Courts as
the President may deem necessary.” The proviso to the article says that “in the case of
appointment of a judge other than the Chief Justice, the Chief Justice of India shall always be
consulted.” Significantly, the appointment was not required to be made “in consultation” but
only “after consultation”. In the S.P. Gupta vs Union of India case, the court held that the
consultation must be effective and involve exchange of views and examination of merits but
it did not mean concurrence and ultimately the executive had the last word in the matter
inasmuch as the power of appointment vested in the President as advised by the Council of
Ministers.
It is known that when the executive enjoyed a decisive voice in the matter of
appointment of judges, it bungled. Appointments were made on considerations other than
merit and seniority. Political, partisan and other extraneous factors were said to have
determined some selections. The question was considered by a nine-judge Bench in Supreme
Court Advocates-on-Record Association vs. Union of India, (1993). Mr. Justice Verma,
delivering the majority judgment, stressed the constitutional purpose of selecting the best
available persons as judges. The result of the landmark judgment was that the wings of the
political executive were clipped and its arbitrary powers curbed. The appointments had still to
be made by the President on the advice of the Council of Ministers. But the Chief Justice, in
consultation with other senior judges was supposed to be in the best position to decide upon
the best persons to don the Bench. While the executive could exercise the necessary check
before forwarding the advice to the President, it was not expected to substitute its own
judgment for that of the CJ in regard to the suitability of those to be appointed. Thus the
Supreme Court practically took over the power of appointment of Judges in its own hands,
notwithstanding the clear words in article 124(2) of the Constitution. As a safeguard, it
mandated the Chief Justice associating two of his senior most colleagues in the selection
process. The procedure for appointment was revised in the light of this judgment in 1994 to
the effect that the decisive view in the matter of the appointment of judges shall be that of the
Chief Justice of India and in case of a vacancy in the office of the Chief Justice of India, the
senior most judge shall be appointed unless the retiring Chief Justice reported that he was
unfit.
But then, even a Chief Justice could get arbitrary and the pendulum of misuse of
discretionary powers could swing to the other extreme. The Chief Justice could recommend
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names without consulting his senior brother judges. When there was intense lobbying among
and by judges on who were the most deserving to be appointed and certain names were
suggested which seemed to violate the norms set by the Supreme Court itself in regard to
seniority and merit of the recommendees and the need to consult senior brother judges, the
executive had to step in again. Instead of clearing the names of persons recommended for
appointment, the President (as advised by the Council of Ministers) on 27 July 1998 made a
reference to the Supreme Court under article 143 to seek its opinion.
The reference did not question the Verma judgment and the nine-judge advisory
opinion of October 28, 1998, only reaffirmed the basic guidelines given there. Some
clarifications and safeguards were provided. The Chief Justice had to consult four senior most
judges of the Supreme Court and if two of the four disagreed on some name, it should not be
recommended. In effect, decisions were to be taken by consensus where under the Chief
Justice and at least three of the other four must agree. The word ‘consultation’ used in the
Constitution had come to mean by judicial diktat 'concurrence'. It would be pertinent to recall
that in the Constituent Assembly an amendment seeking to provide for 'concurrence' was
specifically negatived. Dr. Ambedkar had said:
“….after all, the Chief Justice is a man with all the failings, all the sentiments and all
the prejudices which we as common people have; and I think, to allow the Chief
Justice practically a veto upon the appointment of judges is really to transfer the
authority to the Chief Justice which we are not prepared to vest in the President or the
Government of the day... This is a dangerous proposition.”

In the meantime, one Chief Justice retired and another took over. Fresh
recommendations were made and accepted. While clearing the latest recommendations for
the appointment of four Judges, President Narayanan was reported to have suggested giving
“due consideration” to “persons belonging to the weaker sections of society like the SCs and
STs” and “women”. He reportedly added that “eligible persons from the SC/ST categories are
available.” This unleashed a media furore. All sorts of hidden meanings were sought to be
given to the President's remarks. A serious conflict of views between the Council of Ministers
and the President or between the Chief Justice and the President was talked about and some
went so far as to allege that the President was insisting on a quota or reservation for the
SCs/STs in the appointment of judges and for that reason appointments were being delayed.
It would be seen that the President was saying nothing contrary to the Constitution or
the Supreme Court's own judgments. In fact, it was also in consonance with the actual
practice generally followed in the process of appointments to the High Courts and the apex
court. In the 1993 Judgment, Mr. Justice Verma himself categorically spoke of the need for
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giving representation to “all sections of the people and from all parts of the country” in
keeping with the norms of seniority and merit. The President echoed the same principles
when he said at a seminar that “it is a matter of importance that all the major regions and
sections of society are represented” in the judiciary “consistent with the requirements of
merit.” In actual practice also, while keeping seniority and merit in view, it was normal to try
to provide representation to all the regions/States/High Courts and to look for at least one
Muslim, one Sikh, one woman, one from Northeast and one SC/ST for being on the Bench.
Other consideration that seemed to always weigh with the selectors was the likelihood of
someone becoming the Chief Justice and of ensuring that no one was CJ for too long.
To resolve the problems in the area of appointment of judges, some persons have been
suggesting for several years the device of a National Judicial Commission. But, its success
and credibility would inevitably depend upon its composition and upon the judiciary giving
up the unbecoming scramble for primacy and supremacy in the matter of selection and
appointment of judges.
According to one former C.J.I. (Justice E.S. Venkataramaiah), in the interpretation
placed by the majority of judges on article 124, the “text of the Constitution seems to have
been departed from. …….. The interpretation now given neutralises the position of the
President and makes article 74 which requires the President to act on the aid and advice of the
Council of Ministers irrelevant. . . . . .. The construction now placed by the court makes the
Supreme Court and the High Courts totally undemocratic. While in a parliamentary
democracy the President may be a mere constitutional head when the power is exercised by
him on the advice of the Council of Ministers, he cannot be asked to play the same limited
role where the Chief Justice of India who is not an elected representative advises him. One
cannot ignore that this may lead on a future occasion to tyranny in another unexpected
place… The new meaning given by the Supreme Court appears to be beyond the scope of
mere interpretation and virtually amounts to rewriting the relevant constitutional provisions.”
The Judiciary, the Legislature and the Executive are the creatures of the Constitution
and it is the Constitution, which is supreme. The Constitution is what it says and there should
not be any attempt to alter it by an interpretative process by any of the limbs of the state.
Power to interpret or declare the law does not include any power to change or make the law.
It is a fortiori when a question arises as to in which of the limbs, the Constitution has vested
the power of appointment. When it involves questions as to whether the power is in the
Judiciary or Legislature or Executive, the Supreme Court's approach has to be in' the
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following manner as observed by the Supreme Court. In Re Special Reference 1 of 1964 1“...
Legislators, Ministers and Judges all take oath of allegiance to the Constitution for it is by the
relevant provisions of the Constitution that they derive their authority and jurisdiction and it
is to the provisions of the Constitution that they owe allegiance…………...”.
REMOVAL OF JUDGES
A judge of the Supreme Court or any High, Court can be removed from his office by
the President, only if a joint address passed by both Houses of Parliament with a special
majority (i.e., by a majority of the total membership of the House and by a majority of not
less than two-thirds of the members of each House present and voting) is presented to him2.
Parliament is not empowered to discuss the conduct of any Judge of the Supreme
Court or of a High Court in the discharge of his duties except in the case of a motion for
presenting an address to the President praying for the removal of a Judge3.
Incidentally, it may be very emphatically clarified here that contrary to the common
belief, there is no provision for impeachment of a judge in the Constitution. There are several
fundamental differences between the concept and consequence of impeachment and the
procedure for removal provided in the Constitution.
JUDICIAL ACTIVISM
What came to be called “Judicial Activism” or Judicial overreach was born as a
corrective to inaction or failure of the executive and the legislature to provide clean,
competent and citizen-friendly governance. The Supreme Court had issued directions to
control pollution, to check the evil of child prostitution, to revive a sick company to protect
the livelihood of 10,000 employees, to look into the danger as to the safety in building a dam,
to segregate the children of prostitutes from their mothers, to provide insurance to workers in
match factories, to protect the Taj Mahal from environmental pollution etc.
Thus, the innovative judicial approach to “Public Interest Litigation” came handy in
case of acute social injustice, economic exploitation, denial of human rights, corruption and
other offences against public interest. Even hyper-activism of judiciary was justified under
the powers of judicial review. It drew its strength, relevance and legitimacy from the support
it elicited from the people because of their total disenchantment with the other organs of the
State run by the politicians and the bureaucrats.
It had come to be believed widely that in the name of public interest, judiciary had
1
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begun to invade the exclusive legislative and executive domains, to exceed its legitimate,
jurisdictional limits and arrogate to itself more powers than what the founding fathers gave.
Questions were sometimes raised about the practical' viability,

feasibility and

implementability of some of the, court verdicts. Fears were expressed of the courts being
misused for vested political group interests and of the courts giving in to populism, craze for
publicity and hogging headlines, overstepping the limits of judicial discretion, not exercising
the essential judicial restraint and causing judicial excesses.
Reading into the Constitution what was non est and in effect legislating or even
making the Constitution e.g. in the matter of the appointment of judges, misinterpreting
parliamentary privileges and immunities as in the JMM bribery case and allowing protection
to M.P.s taking bribe of crores for casting their vote, holding even truth not to be a defence in
contempt of court cases, laying down public policy or issuing executive orders to public
bodies and State authorities in different areas, In any case, judicial activism could not be a
solution of our problems. At best it could act as a temporary measure or as an emergency
medication inasmuch as the Judiciary could not take over the functions of either the executive
or the legislature.
In the area of judicial activism, the courts sometimes knowingly or unknowingly
become victims of human, all too human, weaknesses of craze for populism, publicity,
playing to the media and hogging the headlines. They try to expand their areas of jurisdiction
and arrogate to themselves more functions and powers than legitimately belong to them. The
judiciary had to remember that in the ultimate analysis orders of the courts were also to be
given effect to only the by administration which functioned under the political Executive.
Judiciary had to be very cautious and ensure that a situation was not reached where its orders
or directives were no more fully respected or obeyed or were found to be just un
implementable. The courts, of late, had begun to ensure that in the name of public interest
litigation, false, frivolous, fraudulent or private interest motivated issues were not entertained.
The Chief Justice of India warned public interest litigants of heavy costs for frivolous
petitions and most recently (19 July 2010), a Delhi NGO was asked to pay Rs. 1 lakh as fine
for espousing as public interest the private cause of two disgruntled district judges.
There is also evidence of Supreme Court judges having become alive to the need for greater
judicial self-restraint and for not transgressing their jurisdictional limits by taking over any
executive or legislative functions. Certain eventualities may be conceived where the judiciary may
overstep its normal jurisdiction and intervene in areas otherwise in the realm of the legislature:
3
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(i) when the legislature fails to discharge its responsibilities; (ii) in case of a hung
legislature when the Government it throws up is weak, insecure and busy only in the struggle
for self-survival and therefore unable to take any decision which displeases any caste,
community or other group; (iii) those in power may be afraid of taking honest hard decisions
for fear of losing power and for that reason may have political issues referred to courts as
issues of law in order to mark time and delay decisions or to pass on the odium of strong
decision making to the courts; (iv) where the legislature and the executive fail to protect the
basic rights of the citizens like the right to live a decent life in healthy surroundings or to
provide an honest, efficient and just system of laws and administration.
Sometimes, the courts of law may be misused by a strong authoritarian parliamentary
party government for ulterior motives as was sought to be done during the emergency
aberration. The courts may also sometimes, knowingly or unknowingly, become victims of
human, all-too-human, weaknesses of craze for populism, publicity, playing to the media and
hogging the headlines. They may try to expand their areas of jurisdiction and arrogate to
themselves more functions and powers than legitimately belong to them. It may be said that
where an (individual or) institution finds conditions congenial to expanding its powers and
jurisdiction; it will almost certainly do so. However, the Court would do well to remember
that in the ultimate analysis orders of the courts have also to be given effect to only by the
administration which functions under the political Executive. Judiciary has to be very
cautious and must ensure that a situation is not reached where its orders or directives are no
more fully respected or obeyed or are found to be un-implementable.

***************
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JUDICIAL OMBUDSMAN FOR SUBORDINATE JUDICIARY
Kamleshwar Nath*
Abstract
In the face of heavy delays, the dispensation of justice has become tardy and
cumbersome. In a democratic system the expectation of accountability from
judiciary is as much as is from other wings of the governance system. After all,
judiciary decides issues of 'life', 'liberty' and 'property' of any person who is
aggrieved by any wrong. However the independence of judiciary ensured under
the Constitution has not been utilized by the judiciary discretely, rather the
ground of independence of judiciary often serves as an excuse for nontransparency and non-accountability in dispensation of justice and Contempt of
Court is utilized as a shield by the Judge. Western democracies who have
successfully adopted the institution of Judicial Ombudsman have largely
confined Ombudsman’s investigative process to procedural and administrative
aspects of justice delivery system. There is no sound reason why it should not be
adopted in India.

Dispensation of justice is undoubted responsibility of State and Judiciary is the most
important pillar of our democracy. The Constitution of India has ensured its independence
from all other wings of governance1. Nevertheless, our democracy demands as much
'Accountability' from Judiciary as from any other wing2. After all, Judiciary decides issues of
'life', 'liberty' and 'property' of any person who is aggrieved by any wrong.
Heaviest burden of dispensation of justice is borne by subordinate courts. In 2007, as
many as 2, 55, 04,926 cases were pending in subordinate courts compared with 39,57,015 in
High Courts and 43,728 in Supreme Court3. Delays in disposal of cases are chronic at all
levels; it is contributory to corruption with questionable conduct of the components of the
system – the Judges, Staff, Lawyers and investigative/prosecuting agencies. 'India Corruption
Study, 2005' by Transparency International India revealed that 79% of respondents for
Survey said that there was corruption in Judiciary. Of those who had paid bribes, 61% had
paid money to a lawyer, 29% to Court officials 5% to judges and the rest to middlemen to get
their work done.
Two instances are enough to illustrate. The case of Ahmedabad Metropolitan
Magistrate signing/issuing bailable warrants of arrest on 15.1.2004 against A.P.J. Abdul
Kalam (President of India), V.N.Khare (CJI), B.P.Singh (Judge Supreme Court) and R.K.Jain
(leading lawyer), allegedly for a bribe of Rs 40,000/- collected for him by 3 lawyers
*
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resounded in the Supreme Court in a PIL filed by Advocate Vijay Shankar where CJI
V.N.Khare is reported to have observed : “ By giving Rs 40,000/- you can get a judicial
order, and if this is the state of affairs, only God knows what will happen to the Country .....
time has come to take strict action, otherwise nothing will remain4.
At a later hearing, the SC Bench is reported to have remarked that there was a
complete nexus between the Metropolitan Magistrate and the lawyers and that such incidents
were happening all over the country. CJI also emphasized the need of finding out ways to
weed out corruption in lower judiciary and evolve a system to keep vigil on Judicial Officer5.
Ghaziabad (UP) Civil Court Provident Fund scam involved embezzlement of about
Rs 23 crore from Provident Fund Account of grade 3 and 4 employees of Ghaziabad civil
court between 2001 and 2008 in which a number of judges (besides others) were implicated.
The case is still pending.
It is needless to multiply instances. The question is how the malaise should be
remedied. For higher judiciary, the “Judicial Standards and Accountability Bill 2010” has
conceived 'Oversight Committees' and 'Scrutiny Panels' to inquire into misconduct and
incapacity of Supreme Court and High Court Judges. It is time to have a monitoring
mechanism for subordinate courts which handle over 82% of total litigation in the country.
Subordinate courts function under the control of High Court under Article 235 of the
Constitution. Registrar (Vigilance) of the High Court has to look into complaints against
judicial officers. Some of the High Court judges are designated also as administrative judges
to make annual inspection of courts to address mal-administration in districts allotted to them.
District Judges too are expected to make annual inspections of all courts/departmental
offices. Each judicial officer has to inspect his own court/office and departmental office of
which he is 'Officer-in-charge', once every three months. This machinery has not been able to
check the growing menace of corruption in district courts as the above mentioned Ghaziabad
PF embezzlement over 8 years has remained undetected. The basic reason is that as none of
these authorities has adequate time to handle the volume of work associated with thousands
of courts/judges. Remedies suggested by Supreme Court, High Courts and certain
Commissions like Malimath Commission and First National Judicial Pay Commission for
subordinate judiciary under chairmanship of Justice K.J.Shetty of Supreme Court have not
been implemented. It has been pointed out that ratio of judges to population is abysmally low
at 12 for one million as compared to 107 in USA, 75 in Canada, 51 in UK. In All India
4
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Judges Association case6 Supreme Court had recommended to raise judges' strength to 50 per
million of population. Vacancies remain unfilled over years.
Chief Justice of India emphasised need for creating 5000 more ourts7. In 1977,
creation of All India Judicial Service was stipulated by 42nd Amendment to the Constitution8.
In All India Judges Case9 Supreme Court reiterated implementation of Article 342. Justice
K.J.Shetty Commission also pressed for creation of All India Judicial Service in Report of
First National Judicial Pay Commission (Vol. III Chapter 26). Nothing substantial has been
done.
Lawyers strikes, which has become quite frequent, remains unchecked because High
Courts have lost control over them by virtue of Advocates Act 1961; quite often Bar Councils
call for strike. For transparency and accountability in governance, Right to Information Act
2005 was enacted which covers judiciary too; by and large a fee of Rs 10/- has been
prescribed by competent authorities to accompany an application for information10, but
certain High Courts have prescribed prohibitive11 fees. There can be absolutely no doubt
about the need of evolving a suitable system for vigil over subordinate judiciary.
Over 60 years have passed since independence, but corruption continues to grow. All
governmental institutions are accountable to “We The People” who framed the Constitution
for governance. In order to give effect to this accountability, it appears necessary to have an
institution with a public image to monitor the working of subordinate judiciary. This
institution goes by the nomenclature of Judicial Ombudsman or other names in the developed
western countries. According to corruption perception index 2010 by Transparency
International (Berlin), countries with noticeably little corruption having index between 9.7
and 7 (on scale of 0 to 10, where 0 is most corrupt) have a system of judicial Ombudsman,
e.g. Finland, Denmark, Sweden, USA, while India stood at the low index of 3.3 in 2010
(further falling from 3.5 in 2007, and 3.4 in 2008 & 2009); it is bracketed with countries like
Albania, Jamaica and Liberia (all at 3.3)! This corruption index rests on surveys made by 10
internationally reputed independent institutions like World Bank & IBRD, Global Insight,
Bertelsman Foundation, IMD World Competitiveness Year Book on 'Institutional Frame
Work', World Economic Forum.
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At purely office level, there are innumerable acts of mal-administration: nonsubmission of file to court on listed date, court orders not implemented speedily, execution of
decrees deliberately delayed on frivolous & flimsy office objections, refund vouchers for
repayment of money not prepared/issued, certified copies of court records not issued without
bribe etc. etc. Where listing of cases is not done by the judge himself, the office has hey-day!
Transparency International India at New Delhi has published and distributed free, a “Citzens
Charter for Subordinate Judiciary” for educating masses about rules and practices which
provide service to the people in UP.
The ground of independence of judiciary often serves as an excuse for nontransparency and non-accountability in dispensation of justice and contempt of court is
utilized as a shield by the Judge. 'Judicial independence' is certainly of paramount
importance; it is part of ‘basic structure' of our Constitution; but it must not be permitted to
deteriorate into 'judicial license'. In Kartar Singh's case, the Court held: “Judicial
independence means total liberty of the presiding judge to try, hear and decide the cases that
have come before him according to the set procedure and decide the cases and give binding
decision on merits without fear or favour, affection or ill-will”. The fine point to be noticed
here is that the Judge, is bound by prescribed procedure, although is at full liberty to decide
on merits. Procedure is absolute; merit is influenced by facts peculiar to a particular case.
Hence not 'merits', but the 'procedure' adopted, violated or ignored can be a valid field for the
Ombudsman to investigate and take action.
A decision dt. 12.1.2010 of full bench of Delhi High Court in the case of Registrar
General, Supreme Court of India Vs. Subhas Chandra Agarwal (on duty of Supreme Court
Judges to disclose their assets & liabilities under Right to Information Act) emphasises the
accountability angle of judiciary as follows:
“It was Edmund Burke who observed that 'all persons possessing a portion of
power ought to be strongly and awfully impressed with an idea that they act in trust
and that they are to account for their conduct in that trust'. Accountability of Judiciary
cannot be seen in isolation. It must be viewed in the context of general trend to
render governors answerable to the people in ways that are transparent, accessible and
effective. Behind this notion is a concept that the wielders of power – Legislative,
Executive and Judicial – are entrusted to perform their functions on condition that
they account for their stewardship to the People who authorise them to exercise such
power. Well-defined and publicly known standards and procedures complement,
rather than diminish, the notion of judicial independence.”
11
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Western democracies who have successfully adopted the institution of Judicial
Ombudsman have largely confined ombudsman’s investigative process to procedural and
administrative aspects of justice delivery system. There is no sound reason why it should not
be adopted in India.
The Institution of “Commission on Judicial Performance” adopted by several States
of USA (Index 7.1) on the model of Commission on Judicial Performance in California for
investigating the conduct of judges for judicial supervision as part of State Court System on
complaints of judicial incapacity or wilful misconduct, a federal “Canadian Judicial Council”
with power to receive and investigate complaints to improve the quality of the Judiciary, are
in place.
Sweden (Index 9.3) has been the pioneer (1809) in establishing the institution of
Ombudsman for monitoring administration of justice, including work of Judges, Prosecutor,
Police and Jailors. The important features of Swedish Judicial Ombudsman are as follows :
(i) The supervision is by an outsider, so that there can be no accusation of Judges
'protecting their own'. At the same time, the Ombudsman are themselves nearly
always Judges, so the Judiciary cannot accuse them of not being experts on proper
judicial procedure.
(ii) The Ombudsman cannot interfere with the independence of Judiciary in making
decisions because they do not have power to overturn or alter court decisions.
(iii)They review only procedural matters, and have no power to review the content of
judicial decisions.
(iv) Regarding the behaviour of Judges, the ombudsman mainly issues only reprimands or
criticisms. They can also prosecute Judges for serious misbehaviour.
In Finland (Index 9.2), the Constitution adopted an ombudsman of Swedish model.
The ombudsman is required to oversee the observance of laws in the functioning of courts
and other Authorities. He even inspects the Courts, and if he finds that the Judge has
committed an unquestionable error or negligence in performance of his functions, he may
issue a critical warning or even initiate process in Court against the Judge for abuse of power.
Even so, he does not interfere in judicial processes pending in a Court, nor does it intervene
in cases in which regular appeal channels remain open.
In Spain (Index 6.1), ombudsman has been given constitutional status in the name of
defender of people. The organic law of judicial power lays down that although the
ombudsman will not carry out individual study of a complaint in respect of which a judicial
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ruling is pending, and if after its action has begun, an appeal is filed before the concerned
tribunal, it will suspend its action; but that would not prevent investigation on the general
problem set forth in the complaint, and will see to it that administration issues a speedy
ruling on the petitions and appeals filed. The ombudsman may act on its own initiative.
Nothing prevents him from investigating why no court order has yet been issued when the
stipulated time there for has expired, or looking into the causes of delay like lack of material
means, or overload of cases, or functional responsibility of its head, or other officials, and
making recommendations for correcting the situation.
Under the ancient Indian law, a judge who passed unjust orders had to be banished; he
was liable to be punished with fine if he failed to inquire into relevant matters, or if he made
unnecessary delay in discharge of his duty, including malafide postponement of cases etc. For
imposing unjust fine, he was to be fined the double of the amount.
The above brief narration should be enough to show that the institution of judicial
ombudsman has been well received around the world. An important field for extension of its
activities would be the bar which is an inalienable wing of our justice delivery system. If the
lawyer does not perform his duty, the result obviously would be disastrous. The bar in India
has been traditionally learned, highly respected, and served as king-pin in freedom
movement; it shaped our Constitution. Mr. H. R. Bhardwaj, former Law Minister, Govt. of
India quoted Sir Anthony Mason, former Chief Justice of Australia on lawyers role14: “Unless
the bar dedicates itself to the ideals of public service, it forfeits its claim to treatment as
profession in the true sense of the term. Dedication to public service demands not only
attainment of high standard of professional skill but also faithful performance of duty to
client and court, and willingness to make professional service available to public”. Bhardwaj
acknowledged that strikes and other unethical behaviour have become common in law
courts. Unruly and indecorous behaviour with presiding officer, raising frivolous, prolix or
even concocted pleadings and, no less important, failing to prepare the clients' brief properly
are not uncommon.
Today the public perception is that corruption prevailing at bench and its
establishment has its origin at the bar! The nexus between bar and court via court staff was
remarked by Supreme Court too in the context of Ahmedabad Metropolitan Magistrate's case.
Supreme Court has held15 that it is the duty of every advocate who accepts brief to attend the
trial from day to day, otherwise he would be committing a breach of his professional duty. In
Mahabir Singh's case16, a strike call given by Bar Association came up for consideration, and
Supreme Court ruled that the conduct of an advocate who retains the brief of his client and at
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the same time abstains from appearing in Court is unprofessional and unbecoming of the
status of an advocate. Instances of advocates extracting money from their client for bribing
judge, or withdrawing client's money in court deposit and misappropriating it, or making gain
for themselves by improper means in the name of the client, and the like are all acts of
misconduct by an advocate17.
Misconduct by an advocate is subject to action by disciplinary committee of the
concerned bar council under Advocates Act 1961. Bar councils are elected and manned by
advocates; hence there can be an accusation of advocates “protecting their own”. In the event
of a bar council supporting lawyers strike – or even calling a strike – the council cannot be
expected to inquire fairly into advocate’s misconduct for not attending the court. It would be
appropriate to authorise the judicial ombudsman, as an independent expert body, to
investigate into lawyers' misconduct and recommend to state bar council, or to the bar council
of India a suitable punishment.
Judicial Ombudsman's machinery would be the main subject of intense controversy in
view of Article 235 of the Constitution. My view is that Judicial Ombudsman should be
independent of High Court for making inquiry in matters of misconduct, misbehaviour,
incapacity, maladministration and the like of subordinate judiciary because it is impossible
for any High Court or the local machinery for administration of offices of subordinate
judiciary to keep regular vigil over malfunctioning of the setup. Sufficient number of judges
can never be appointed, sufficient number of new court buildings with adequate infrastructure for the purpose can never be erected because of constantly increasing workload of
courts and mounting arrears and because of lack of financial autonomy of judiciary. 'Justice
delayed is justice denied'; 'justice hurried is justice buried'. It is of greater public interest to
increase the number of Judges and have them to decide more cases than to engage them in
mere monitoring functions. An establishment of judicial ombudsman with far lesser
manpower can oversee/monitor the working of Courts and their Offices. Such an ombudsman
will also have peoples' image in our form of constitutional democracy. Innumerable people
have complaints against the functioning of Courts, but they dare not complain because they
are afraid of action under Contempt of Court Act, even though 'truth', now, is valid defence;
“discretion is better part of valour”.
In manning the personnel of judicial ombudsman, the High Court should undoubtedly
have the paramount say because the 'divinity' of Justice has its own 'aura'. It needs expertise
not only in the field of law but also human behaviour. Thus we cannot have, say, a Director
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General of Police or Chief Engineer of PWD or a Medical Secretary to be a Judicial
Ombudsman: he does not possess the requisite ethos. The essential features can be as follows:
(i)

All appointments shall be made by or with the concurrence of the High Court by a
selection Committee in which some eminent persons from the public learned in law
shall also be members.

(ii)

There shall be one ombudsman being a person who retired as a chief justice of the High
Court or as a judge of Supreme Court.

(iii) There shall be as many additional ombudsmen as the High Court may determine.
Additional ombudsman shall be a person who retired as a judge of any High Court.
(iv) There shall be a deputy ombudsman in every district; he shall be a
person who retired as a district judge.
(v)

Ombudsman shall have jurisdiction over all courts and offices of

civil or criminal

jurisdiction in the state. Additional ombudsman shall exercise jurisdiction over like
courts/offices of such districts as may be allotted to him by ombudsman. The
ombudsman shall have power to reshuffle/re-allot the functional areas among additional
ombudsman from time to time. Deputy ombudsman shall exercise jurisdiction over the
staff of all the civil and criminal courts in the judgeship.
(vi) Ombudsman, Additional Ombudsman and Deputy Ombudsman shall be competent to
initiate investigation into any complaint made to him in writing, supported by affidavit,
or on his own motion (suo motu) in matters of which complaint could be made.
(vii) 'Complaint' shall be of 2 classes : (a) 'grievance' by the complainant that he sustained
injustice or undue hardship in consequence of mal-administration; (b) 'Allegation' by
the complainant that the presiding officer of a court or any member of the staff of any
court or lawyer has acted or is going to act in a corrupt manner in discharge of his
duties.
(viii) 'Mal-administration' means (a) doing an act in violation of any rule of procedure or
practice or direction of the Court or of a Superior Court, or (b) wilful negligence or
undue delay in doing an act in performance of a duty.
(ix) 'Corrupt manner' means (a) doing an act by abuse of position as a presiding officer of a
court or as staff of any court or lawyer to obtain any gain or favour to himself or to any
other person or to cause undue harm or hardship to any person; (b) acting in a manner
actuated by favouritism; or (c) failure to act in accordance with the norms of integrity
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and conduct which ought to be followed by a presiding officer of a Court or by a
member of the staff or by a lawyer.
(x)

Complaint may be made, as the case may be, to an Ombudsman, Additional
Ombudsman or Deputy Ombudsman who is competent to exercise jurisdiction therein.
Complaint shall be accompanied by an affidavit and documents, if any. A preliminary
inquiry may be made into the complaint. If a prima facie case is not made out, the
complaint will be rejected; if it is made out, a copy of the complaint along with
annexure, if any, shall be sent to the person complained against giving him an
opportunity to explain the contents of the complaint. Evidence may be recorded. Other
documents may be summoned from office or elsewhere. An inspection, where
necessary may be made. After consideration of all the material, if the complaint is not
made out, the case may be closed; if the facts stated in the complaint are established,
recommendation for specific action (in the light of discipline and appeal rules/ conduct
rules, Prevention of Corruption Act and the like applicable provisions) against the
presiding officer or official complained against may be made to the High Court for
action under Article 235 of the Constitution of India. If the High Court does not agree
with the recommendation of the Ombudsman, Additional/Deputy Ombudsman, reasons
for such disagreement shall be forwarded to the Ombudsman who, on a consideration
thereof, may close the case in the light of the reasons or else report back to the High
Court who, thereupon, shall pass orders as recommended by ombudsman.

(xi) The Ombudsman, Additional or Deputy Ombudsman shall have power to make general
inspection of the offices of courts (including infra-structure) within his jurisdiction,
examine any record to ascertain whether due procedure and practice is followed in
administration of justice, and performance of duty by all concerned is prompt. He shall
report the result of such inspection to the High Court; and the High Court may issue
necessary instructions with a view towards improvement in administration of justice.
(xii) The Ombudsman, Additional or Deputy Ombudsman may take notice of any act of a
lawyer which constitutes professional misconduct or unethical behaviour by the lawyer
in a case with reference to performance of duties towards his client or towards the court
or otherwise. In case he finds that the lawyer has committed misconduct or has acted
unethically, he may prepare a brief thereof and give an opportunity to the lawyer to
show cause in respect of act complained of. If sufficient cause is shown, the case may
be closed; if sufficient cause is not shown, the Ombudsman shall make recommendation
to the bar council or High Court (in matters involving contempt of court), as to what
action ought to be taken against the lawyer. The orders of High Court would be final,
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but if the bar council does not agree with the recommendation of ombudsman, it shall
forward its view to ombudsman for consideration. The final view of the ombudsmen in
the matter shall be binding on all concerned.
(xiii) The proceedings of, and information gathered by ombudsman will remain confidential
till recommendation on the case is made to High Court or bar council. After the making
of the recommendation, they shall no longer be confidential.
(xiv) The Ombudsman shall have independent machinery for discharging his functions.
Article 235 of the Constitution shall have to be amended for establishing the institution
of a Judicial Ombudsman; likewise the Advocates Act 1961 shall also have to be amended to
extend the jurisdiction of judicial ombudsman to lawyers. Prevailing massive corruption in the
executive and political fields has inspired the people to draft a Jan Lokpal Bill for establishing a
Lok Pal totally independent of the executive and political element. In Prakash Singh's case the
Supreme Court had directed the government to establish police organisations free from
executive influence in investigation of crimes. Times of India Mumbai dt. 18.1.2011 reported
that the recommendation of second Administrative Reforms Commission headed by the present
law minister, Dr. Moily to cut down protections to bureaucrats under Article 311 Constitution
of India is under consideration of Govt. of India. Change is the law of nature. Tennyson wrote:
'Old order changeth yielding place to new, lest one good custom should corrupt the World.' So,
let appropriate changes be made in the laws to make subordinate judiciary really serve the
cause of justice free from corruption. If Registrar (Vigilance) can be appointed for
investigating, complaints against judicial officers, why not an Ombudsman? High
Courts/Supreme Court has been appointing Special Investigating Teams (SIT) in individual
matters. It is high time that the concerned authorities agree to constitute Judicial Ombudsman in
the interests of the system. Where malady has persisted for more than 60 years and continues
to grow despite existing constitutional provisions, some drastic remedy has to be evolved.
There is nothing sacrosanct about the Constitution which has been amended more than a
hundred times; it can be amended again (like Article 235 & allied provisions) for
accommodating a Judicial Ombudsman. What needs to be protected more? Independence of
judiciary or Integrity of judicial system, unfettered exercise of power or controlled service to
the people? Regretfully, lack of political will, compounded with lack of will at the top echelons
of judiciary stands in the way.

***************
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MEDIA AND PUBLIC INTEREST LITIGATION
Dr. Anand Kumar Tripathi*
Abstract
Public interest litigation has played unique role in providing justice to the
oppressed, poorer, vulnerable and marginalized sections of society. It is well
known that social change is the life-line of any society. In India it is done
through Public Interest Litigation. In this article an attempt is made to assess
the impact of media vis-à-vis PIL on Indian Society.

1. INTRODUCTION
Public Interest Litigation is a new type of litigation, initiated by the judiciary to
enable the poor and vulnerable sections of society to approach the Court to enforce their
fundamental rights. But the rule of law does not mean that the protection of the law must
be available only to a fortunate few or that the law should be allowed to be misused by
the vested interests for protecting and upholding the status quo under the guise of
enforcement of their political rights.
The poor too have political and civil rights and the rule of law is meant for them
also, though today it exists only on paper and not in reality. Mere initiation of social and
economic rescue programmes by the executive and legislature would not be enough and
it is only through multi-dimensional strategies including public interest litigation that
these social and economic rescue programmes can be made effective.
As we know, the public interest litigation is of non-adversarial nature. It is
different from the traditional litigation where two parties make claims and counterclaims about their rights and the courts adjudicate to determine there rights inter se. The
PIL has been developed as a tool by the judiciary, often ignoring the traditional
requirements like that of locus standi, in an effort to make justice a reality for those who
stand most in the need of it but who could not have realised it except through a PIL.
This all could be possible due to liberal interpretation of the notion of locus standi.
Earlier, it was an established principle of procedure that an individual would have no ‘locus
standi’ to file a suit in a matter if he could not prove to the satisfaction of the court that one or
the other of his interests was directly and substantially being affected by the matter at hand.
Needless to say, this requirement was enough to snatch the chances of justice away from
someone who tried to seek a remedy for others who were unable to come to the court. In a
*
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country where millions of people were, and still are, suffering from poverty, illiteracy, social
neglect and deprivation, the strict application of the rule of locus standi would have meant
depriving such hapless lot of justice for ever. This would be simply inhuman, felt a few
judges of the apex court who got the honour of being the pathbreakers on the road to justice.
Although the rule is still applicable in normal cases, yet in matters of public interest it is
given a go by and the matter is heard and disposed of by the Court as public interest litigation
(PIL).
On locus standi Mr. Justice Krishna Iyer in Fertilizer Corporation Kamagar Union
vs. Union of India1 stated as follows:
“Law, as I conceive it, is a social auditor and this audit function can be put into action
only when someone with real public interest invites the jurisdiction. We cannot be
scared by the fear that all and sundry will be litigation happy and waste their time and
money and the time of the Court through false and frivolous cases. In a society where
freedoms suffer from atrophy and activism is essential for participative public justice,
some risks have to be taken and more opportunities opened for the pubic minded
citizen to rely on the legal process and not be repelled from it by narrow pedantry
now surrounding locus standi."

Sometimes it seems that media is loosing its credibility producing false news and
imposing wild allegation upon the victims. Kuldip Nayar has lamented that media is losing its
credibility as the public has stopped taking the media seriously.2He said that it was most
unfortunate that news was measured with money.3
Our Constitution guarantees civil liberties4 such that all Indians can lead their lives in
peace and harmony as citizens of India. These include individual rights common to
most liberal democracies, such as equality before law, freedom of speech and expression,
freedom of association and peaceful assembly, freedom to practice religion, and the right to
constitutional remedies for the protection of civil rights by means of writs.
But the process of filing a writ is not an easy task. It can be said that justice must be
accessible to those who are not in a position to protect their fundamental rights. How this
objective may be achieved is, however, a big question. J S Mill in the 19th century advocated
1. AIR 1981 SC 344 at p. 354.
2
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that a responsible press, as controller of power, was a free press, best guaranteed by a free
market place of idea.5
The existence of fundamental rights which provide all securities and rights is not
sufficient; because, owing to factors like, say, laxities in implementation of such rights on the
part of the government, and the backwardness, poverty, illiteracy of a large portion of our
population it becomes very difficult to achieve the lofty ideals in actual sense.
The judicial endeavour that made PIL a real weapon for the hapless and the deprived
sections of society may be traced into innovative judicial approach which became the
hallmark of judgements delivered by judges Krishna Iyer and P N Bhagwati6. Of course this
concept of Public Interest Litigation is very pious, efficacious and up to the expectation of
millions starved people. It is now well settled that a public interest litigation can be
maintained by a person or group of persons, who have no personal interest in the matter and
for the benefit of those under privileged and helpless, who cannot come up to the Court of
law for the redress of their grievances.
The public interest litigation is an off-shoot of the judicial dynamism for a good
cause. The Court has acted very boldly in many of the cases even at the cost of encroaching
upon the reserved domains of the Legislature and the Executive. The Court has freely,
resorted to judicial legislation, judicial policy making and judicial administration in a number
of cases. The judicial activism, in this area can be justified on the ground that the law which
helps and takes care of the greatest happiness of the greatest number of people is the good
law. This principle is squarely applicable to the concept of public interest litigation.
This new vista of PIL has given birth to a new hope for the people of India to
maintain their fundamental rights as enshrined in Part-III of our Constitution. Day by day a
new chapter is being added through PIL in our legal system. Some scholars consider that
judiciary is intervening by the excessive activism but it is nothing less than a blunder to
entertain such an opinion, because without judicial vigil the pillar of democracy would have
become baseless and executive function arbitrary.
It can be easily seen in Aravali Golf Club Case7 wherein Justice Katju has restricted
to judiciary not to intervene in domain of executive. He added “jobs could not be created by
judges.” This is a landmark judgment where judiciary has alarmed judiciary itself. Therefore
this decision should be welcomed by one and all. Also, the higher judiciary in India has, by
5
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judicial innovation and creativity, filled up the legal vacuum, created or un-entertained by
Legislature, for the redress of public grievances. PIL has played a unique role by which
people belonging to different walks of life and especially the downtrodden are getting social
justice from the Supreme Court as well as the High Courts. The PIL is now recognized as an
effective instrument of social change. It is because of this new strategy of pro bono litigation
that the poor and the downtrodden have been able to seek justice from courts8.
PIL is a process of creating awareness whereby the weaker sections become conscious
of their legal rights, along with their socio-economic and political rights and take recourse
against all forms of injustice and exploitation. The Supreme Court has widely enlarged the
scope of public interest litigation by relaxing and liberalizing the rule of standing by treating
letters or petitions sent by any person or association complaining violation of any
fundamental rights. In nutshell it is to be viewed that scope of PIL is very wide and bristling
with issues which need constant deliberation by judicial and legal luminaries.
2. ROLE OF MEDIA
In this context it is expedient to discuss the role of media in achieving the faith of
people in democracy. Democracy is more a way of life than a form of government and media
is a part and parcel of our life as we are informed only through such means of mass
communication i.e. print and electronic, media. In our Constitution, Right to freedom is a
vital part of the fundamental rights enshrined therein. And there is no other way of expressing
oneself than through the written word. The media uses this freedom for the interest of society.
The role of media is, therefore, an essential instrument for ensuring openness in society, as
also for reforming it. In a society, where overwhelming millions are mute, the access to a
forum that reaches them must be viewed as a trust to be operated on their behalf and for their
larger good.
However, it should not be lost sight of that journalism has its limitations. The realm of
philosophy and literature is trends and processes. That of journalism is events and accidents.
That straightway locks journalists into tunnel vision. A newspaper is invariably humancentric in its view of the cosmos; obsessed with the power play of a single nation, and only
the inimical actions of its enemies. Like a surgeon’s incision gone stray, it slashes and
subordinates a 5000 year civilization into many nations, each bent on self-aggrandisement to
the other’s detriment. It ignores the fact that these nations have been around for barely one
percent of the civilization’s span; that individuals increasingly outlive nations (a person born
8
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in East Bengal before 1947 would by now have been successively Indian, Pakistani and
Bangladeshi, to cite just one example).9
It is unfortunate for Indian democracy that media has been commercialized and
reporting news without authenticity. In Arushi Talwar murder case media made wild
allegation on the victims. By the way of public interest litigation in Arushi case an advocate
Surat Singh rightly asked, “Can freedom of press be allowed to degenerate into a license to
malign the character of a dead person? Does our constitution not guarantee the right to
privacy even to the dead. He had sought a direction to restrain the media from publishing any
story relating to Arushi case till investigation into the crime was complete.10
Here it may be noted that media has at times been found misusing its power reporting
fake news for increasing T R Ps11 and for the sake of personal interest. The Court has in its
various pronouncement made it amply clear that a person who approaches the Court for
relief in public interest must come not only with clean hands but also with clean mind,
clean heart and with clean objectives.12
Therefore, there must be real and genuine public interest involved in the litigation
and it cannot be invoked by a person or a body of persons to further his or their personal
causes or satisfy his or their personal grudge and enmity. Courts of justice should not be
allowed to be polluted by unscrupulous litigants by resorting to the extraordinary
jurisdiction.
A person acting bona fide and having sufficient interest in the proceedings of
public interest litigation will alone have a locus standi and can approach the Court to
wipe out instances of violation of fundamental rights and genuine infraction of statutory
provisions, but not for personal gain or private profit or political motive or any oblique
consideration13
The freedom of speech and expression is indispensable in a democracy .It is expedient
to mention the leading case Romesh Thopar v.State of Maharashtra14 wherein the Court held
that freedom of speech of press lay at the root of all democratic organizations, for without
political discussion no public education, so essential for the proper functioning of the process
of popular government, is possible.
9
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It is well known that PIL is non-adversarial litigation and by this device if some body
is approaching the court he must think of the consequences for public good. Sometimes, the
courts take suo motu cognizance of a report published in a section of the press; while at other
times some public spirited individuals come forward to champion the cause of the affected
people through the medium of PIL. In either instance, the responsibility of the media
becomes multiplied. It is not very difficult to see how harmful the impact of such media
reports may be in tarnishing the image of PIL.
In this regard the only source is media which can bridge the gap and provide justice
to them. By investigative journalism media can also expose gory scenes of governmental
lawlessness, repression, custodial violence, drawing attention of lawyers, judges, and social
activists15. Being the fourth estate, media must know and perform its duties without misusing
PIL.
In the last few years, there have been serious concerns about the use and misuse of
public interest litigations and these concerns have been expressed at various levels. The time
has come for a serious re-examination of the misuse of public interest litigation. In this regard
we should see the observations of Justice Pasayat in Ashok Kumar Pandey v. State of W.B.16
that “busybodies, meddlesome interlopers, wayfarers or officious interveners who approach
the court with extraneous motivation or for glare of publicity” must be discouraged. Such
litigation is described as “publicity interest litigation” and the courts have been fraught with
such litigation.
But we must careful to see that an individual, who approaches the court in a case of
this kind, is acting bona fide and not for personal gain, or private profit or political motivation
or other oblique consideration. The court must not allow its process to be abused by
politicians and others….17
As far as the Arushi Talwar murder, the apex court on February 09, 2011 has treated
the ‘Closure Report’ filed by the Central Bureau of Investigation as charge-sheet and has
decided to prosecute the parents of the girl for, inter alia, murdering their daughter. Prima
facie, the Court has ordered their prosecution under sections 34 (common intention/common
object), 120(criminal conspiracy), 201(destroying the evidence etc), and 302 (murder). This
judicial turn in the much high-profile murder mystery should prove an eye-opener for various
sections of the press who had so far been blissfully beating their drums so loud that no voice
14
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but theirs could be heard. The majority of the media should now make a review of style of its
reporting sooner rather than later.18
The role of media in society often eludes the trust. A combination of attack
journalism, undermining public interest in the news, and neglecting the public interest in
general, is said to create a sense of cynicism and distrust about media in public.19The gist is
that media has to maintain its credibility in the society, because the role of media affects the
course of justice by highlighting selected parts of a given incident.
3. CONCLUSION/SUGGESTIONS
Nobody can deny the role of media in highlighting the cause of the people whenever
the same has been represented by a public spirited individual or organisation. Minus the
media reports which brought them to limelight, several PILs could not have been filed at or
admitted by the Court; thus depriving the nation and its people of a number of landmark
judgements that came thereby. However, the impact of media coverage of an incident may
prove to be quite destructive if the Court has taken cognizance of the matter or some inquiry
is in progress.
Because, doing so by the media amounts to deliberately affect the course of justice.
The freedom of expression which the media enjoys today is largely due to fair play of the
judicial machinery that has so nicely and effectively read between the lines to declare the
freedom of the press is included in the right to freedom of speech and expression guaranteed
under Article 19(1) (a) of the Constitution of India.
Therefore, whether the matter relates to some individual interest or public interest,
media should exercise abundant caution to ensure that its coverage of an event does not help
those who are out to sabotage the system of administration of justice to serve their own ends.
In particular, media must thoroughly examine the issue at hand before going too far in
propagating the same at the public interest litigation; otherwise a day may come when
somebody will file a PIL praying the Court to restrain the media from distorting the facts and
misleading the public.

***************
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SOCIAL JUSTICE & INDIAN CONSTITUTION:
CONSODLIDATING DEMOCRACY FOR THE
UNDERPRIVILEGED

Dr. A. P. Singh*

Abstract
One of the most glaring contradictions of our democratic process
is that the hiatus between the poor and the rich appears to be growing
every single day, confusing an impartial observer if the system meant
only for the privileged ones? An attempt has been made here to remind
ourselves that social justice component has been one of the most
dominant elements of Indian Constitution, so much so that Granville
Austin called Indian constitution, first and foremost a social document.
The majority of its provisions are either directly aimed at furthering the
goals of social revolution or attempt to foster this revolution by
establishing the conditions necessary for its achievement.

INTRODUCTION:
At a time when we keep watch over the annual economic growth rate,
expecting the same to be in double digit in the days to come and half of population
still scurrying for two meals a day, when India is home to largest number of poor and
illiterate, largest number of malnourished children dying before attaining the age of 5
years, there appears to be something missing in the democratic process. We look back
at the institutional structure if there is something wrong with the same? Social Justice
component of Indian Constitution which is said to be the signature tune of Indian
constitution, where does it figure in the entirety of the scheme of things of Indian
Republic? Come election time and the whole scene would reverberate with the
promises to improve the lot of these teeming millions, nay billions and the cries of the
helplessness gets drowned in the din of political sloganeering. An attempt has been
made here to remind ourselves of those elements of our system which aim at
consolidating democracy for these very people.
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Social Justice Component has been one of the most dominant elements of
Indian Constitution, so much so that Granville Austin called Indian constitution, first
and foremost a social document. The majority of its provisions are either directly
aimed at furthering the goals of social revolution or attempt to foster this revolution
by establishing the conditions necessary for its achievement1. In contrast to this the
transformation of the political systems in the western paradigm, i.e. from medieval to
modern democratic systems has been dominated by a thought process hovering
around the concepts of life, liberty and property. If we look at the objectives set out by
the Indian Constitution in the very preambulatory statement itself, one can notice that
social justice and equality has been given the place of pride in the scheme of things
under the Indian Constitution. Indeed equality has been accepted as the basic
organizing principle and a cardinal value of India’s socio-political system. And this
has been done against the background of elaborate, valued and clearly perceived inequalities inherited from India’s ancient past. It was with the lofty aim of alleviating
the sufferings of the underprivileged and exploited sections of Indian society, and for
reconstruction and transformation of hierarchically organized social system
emphasizing inequality, into a modern egalitarian society that equality and social
justice were put as the touchstones of India’s socio-political order in the middle of
20th century, when the “equal but separate” kind of doctrine still ruled the roost in
those systems who claimed the leadership of the process of democratizing the world.
SOCIAL JUSTICE: THE PLANK OF CONSTITUTIONAL EVOLUTION
It must be understood at the very outset that India as a country of teeming
millions was involved in two revolutions simultaneously right since the days of first
war of independence in 1857, the national struggle for freedom and social struggle for
the upliftment of the downtrodden and removal of age old social prejudices against
them. These two revolutions have been running parallel in India, right since the days
of onset of freedom struggle. With independence the national revolution was to be
completed but the social revolution was to go on. Freedom, as Nehruji put it was not
an end in itself, but only a means to an end. The end being the raising of the people to
higher levels and hence the general advancement of humanity. K Shanthanam, a
prominent member of Constituent assembly put it in terms of three revolutions. The
1
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political revolution would end with independence; the social revolution meant to get
India out of the medievalism based on birth, religion, custom and community and
reconstruct her social structure on modern foundations of law, individual merit and
secular education1. The third revolution was to be the economic revolution, which
meant a transition from primitive economy to scientific and planned agriculture and
industry.
Nehruji warned that on the achievement of this great social change depended
India’s survival and he added that if we could not solve this problem all our paper
constitutions will become useless and purposeless. The constituent assembly’s task
was therefore cut out, i.e. to draft a constitution that would serve the ultimate goal of
social revolution and of national renaissance.
Dr. Ambedkar, addressing the Constituent Assembly on the eve of adoption of
the Constitution, made it clear that political democracy designed under the new
Constitution is not the end of the journey. He emphasized that “we have to make our
political democracy a social democracy …..political democracy cannot last unless
there lies at the base of it social democracy”2. Social democracy means a way of life
which recognizes liberty, equality and fraternity as the principles of life. He went on
to add, “we must begin by acknowledging the fact that there is complete absence of
two things in Indian Society. One of these is equality. On the social plane, we have in
India a society based on the principle of graded inequality which means elevation for
some and degradation for others. On the economic plane we have a society in which
there are some who have immense wealth as against many who live in abject poverty.
On 26th of January we are going to enter into a life of contradictions. In Politics we
will have equality and social and economic life we have inequality”. It was this
inequality and absence of social justice that the Indian Constitution was designed to
address.
The main plank for this social justice programme was designed in the form of
distributive justice system elaborately provided for under the Indian Constitution.
Distributive Justice consists in proper allocation of reward to each person according to
his worth and desert. It thus looks beyond equality in purely formal sense. Its central
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concern is to redress the bias of contingencies in the direction of equality. In a
democratic world it is taken for granted that policies for the redress of severe social
and economic disadvantages are in themselves desirable. Such policies of distributive
justice aim at different sectors of society and at the widest possible base. Either we
call such policies as protective discrimination, benign discrimination or preferential
policies; they are the means for achieving the ideals of distributive justice.
Justifications for policy frame lies in the needs either to remove the grossly unjust
inequalities in the system or to raise particular sections of the society to the level of
human existence and assure them their due dignity.
Going back to Indian Constitution, it adopts justice and equality as the basic
organising principles of India,s socio-political system. The equality has come to be
embraced as a cardinal value against the background of elaborate, valued and clearly
perceived inequalities1. What is laid down in terms of equality is a twin concept, i.e.
equality before law and equal protection of laws, while the former ensures equal
status to everybody, from a prince to a pauper, the later concept, is aimed at achieving
substantial equality by classifying the advantaged and disadvantaged and provide the
disadvantaged ones with affirmative action programmes. The result has been an array
of programmes that are termed here as policy of affirmative action or protective or
compensatory discrimination. In fact the measures for ensuring equal protection of
laws involve the element of protection as well as that of compensation or reparation to
offset the systematic and cumulative deprivations suffered by lower castes in the past.
These protective discrimination policies are authorised by constitutional provisions
that permit departures from norms of equality, such as merit, even-handedness and
indifference to ascriptive characteristics.2
DISTRIBUTIVE JUSTICE: THE AFFIRMATIVE ACTION
The array of social justice policies, call them affirmative action, protective or
compensatory discrimination or preferential policies, are all aimed at removing the
inequalities of the past. These policies can roughly be divided into three broad
categories under the Indian Constitution. First are Reservations which allot or
facilitate access to valued positions or resources; such as reservations in legislatures,
including the reservations for Scheduled castes and scheduled tribes in Lok Sabha (
1
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House of the People; the lower house of Indian Parliament),1 reservations in
government services and reservations in educational institutions. Second type of
protective measures are employed though less frequently in land allotment, housing
and other scarce resources like, scholarships, grants loans and health care etc. Third
types of protective measures are specific kinds of action plans for removal of
untouchability, prohibition of forced labour etc.
For the purpose of providing protection in terms of political representation,
article 330 of Indian Constitution provides that seats in proportions to the population
of scheduled castes and scheduled tribes in particular states are reserved in the Lok
Sabha. The states which are predominantly tribal are excluded from the operation of
article 330. Earlier section 2 of 23rd amendment of the constitution 1969, excluded the
operation of article 330 to the tribal areas of Nagaland, but the exclusion has now
been extended in respect of the state of Meghalaya, Mizoram and Arunachal Pradesh
by 31rst amendment Act as these states are predominantly tribal in nature.2 Similarly
under article 332, seats are reserved in the legislative assemblies of the states in
favour of scheduled castes and scheduled tribes in proportion of their population in
that particular state. Once again the state of Meghalaya, Nagaland, Mizoram and
Arunachal Pradesh are excluded from the operation of article 332, simply because of
the predominant tribal population in those states. Article 331 and 333 does the same
in favour of members of Anglo-Indian Community.
It may be noted that initially these reservations were provided for only 10
years from the commencement of the Constitution under article 334. But this duration
has been extended continuously since then by 10 years each time. Now the period of
reservations in Lok Sabha and State legislative assemblies stands for 60 years from
the commencement of the constitution.

3

It is felt that the handicaps and disabilities

under which these people live have not yet been removed and that they need this
reservation for some time more so that their condition may be ameliorated and they
may catch up with the rest of the nation. The number of Lok Sabha seats reserved in a
state of Union territory for such castes and tribes is to bear as nearly as possible the
1

Indian Parliament is a Bicameral Legislature. Rajya Sabha is the upper chamber of the Parliament
having 250 members elected indirectly for 6 years. Lok Sabha is the lower chamber, consisting of 544
members elected directly for five years.
2
V.N.Shukla, Constitutional law of India, Eastern Book Company Lucknow, 1990.
3
This has been effected vide, 79th Constitutional Amendment Act 1999, brought into force
wef.25.1.2000.

62
same proportion to the total number of seats allotted to that state or Union Territory in
the Lok Sabha as the population of the scheduled castes and scheduled tribes in the
concerned state or Union Territory bears to the total population of the state or the
union territory.1
The fact that reservation of seats for scheduled castes and scheduled tribes in
the legislatures is not on a permanent basis, but is at present provided for 10 years
period at a time, shows that it is envisaged that the scheduled castes and scheduled
tribes would ultimately assimilate themselves fully in the political and national life of
the country so much so that there would be no need for any special safeguards for
them and there would be no need to draw a distinction between one citizen and
another. Their condition would improve so much that they would feel their interests
secure without any kind of reservations.
Reservation in government services as a measure of protective
discrimination has been incorporated under article 16 (4) of the Indian
Constitution. This particular provision falls under the head of “Right to
Equality”. In order to give effect to general right to equality under article 14,
the constitution secures to all citizens a freedom from discrimination on
grounds of religion, race and caste. In the specific application of this equality
guarantee; the State is further forbidden to discriminate against any citizen on
grounds of place of birth, residence, descent, class, language and sex.2
Untouchability has been abolished and the citizens are protected against
discrimination even on the part of the private persons and institutions.3 The
constitution after guaranteeing the general right of equality under article 14
defines equality in terms of justice by non discrimination provisions
contained in article 15 (1) and 16 (1) and proceeds to incorporate provisions
of preferential treatment so as to permit the State to achieve equality to
disadvantaged sections by giving them preferential treatment in all its
dealings and particularly in the area of public employment. While article 16
(1) guarantee equality of opportunity for all citizens in matters of
employment or appointment to any office under the State, article 16 (2)
provides that no citizen shall on grounds only of religion, race, caste, sex,
descent, place of birth, residence or any of them, be ineligible for or
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discriminated against in respect of any employment or office under the State.
And article 16 (4) which provides for protective measure of reservations of
seats in government employment lays down, that nothing in this article shall
prevent the state from making any provision for reservation of appointments
or posts in favour of any backward class of citizens which in the opinion of
the state is not adequately represented in the services under the state.

Provisions for reservations in educational institutions to deprived sections of
scheduled castes and scheduled tribes have been secured under article 15(4). Article
15 (1) specifically bars the state from discriminating against any citizen, race, caste,
sex, place of birth or any of them. Article 15 (4) on the other hand lays down that the
state is not prevented from making any special provision for the advancement of any
socially and educationally backward classes. The expression “making any special
provision” is evidently an open ended provision and government can really go on
providing a whole array of facilities for promoting the interests of socially and
educationally backward classes, for example waiver of fees, waiver of age
requirements, special coaching, scholarships, grants, loans etc. Interestingly, however,
the use of article 15 (4) has exclusively been made so far for providing reservations in
educational institutions.
It cannot be said that there are no other methods to consider by which that
status can be improved because to say this is to overlook the wide scope of article 15
(4). The language of article 15 (4) shows first that reservations as such are not
expressly mentioned in article 15 (4), but fall within the wide expression “special
provisions for the advancement of…” It is overlooked that special provisions include
every kind of assistance which can be given to backward classes and scheduled castes
and scheduled tribes to make them stand on their feet or as is commonly said to bring
them into the mainstream of Indian life. Illustratively those measures would include
grant of land either free or on nominal rent the supply of seeds and agricultural
implements, the supply of expert advice as to how to improve the yield of land,
provisions for marketing the produce and the like1. Those measures would also
include schemes for training the backward classes to pursue trades or small business
which would fetch a reasonable income. In relation to education itself, under article
15 (4) the state can give free education, free text books free uniforms and subsistence
1
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allowance, merit scholarships and the like, starting from the stage of primary
education and going right up to University and post graduate education. Once this is
realized, how vast and varied are the powers at the disposal of the state if it really
takes care to improve the lot of scheduled castes and scheduled tribes, and backward
classes. The controversies of reservations, of preferring less meritorious to the more
meritorious one, or of impairing the efficiency of administration for the purpose of
providing protective discrimination, which more often than not are accused to be
governed by political considerations shall lose much of their shine.
Second types of affirmative action programmes that can be constructed out of
the Directive Principles of State Policy represent a clearer statement of social
revolution. It has been noted above that Indian constitution is first and foremost a
social document. The majority of its provisions are either directly aimed at furthering
the goals of social revolution or attempt to foster this revolution by establishing the
conditions necessary for its achievement. Yet despite the permeation of entire
constitution by the aim of national renaissance, the core of the commitment to the
social revolution lies in part-III and part IV of the Constitution. These are the
conscience of the Constitution. Part IV, the directive principles, however, represents
the clearer statement of social revolution. They aim at making the Indian masses free
in the positive sense, free from the passivity engendered by centuries of coercion by
society and by nature, free from abject physical conditions that had prevented them
from realizing and fulfilling their best selves.
It may be noted that the Preamble to the Indian Constitution of India, has
enjoined the “sovereign, socialist, secular1, democratic Republic of India, to secure to
all its citizens, social economic and political justice”. Reserving seats and ensuring a
minimum representation to deprived and exploited sections of society in the
legislatures and other political bodies ensure political justice.2 Social and economic
justice is intended to be achieved by the state in pursuance of the Directive Principles
of state policy contained in chapter IV of the Constitution, which command the state
to remove existing socio-economic inequalities by special measures. All these
provisions are intended to promote the constitutional scheme to secure equality. These
provisions set forth a programme for the reconstruction and transformation of Indian
1
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Society by a firm commitment to raise the sunken status of the pathetically neglected
and disadvantaged sections of our society. Before we note how the reconstruction and
transformation of Indian society is intended to be realized, it must be noted that the
provisions included in Directive Principles of State policy are not enforceable in the
courts; however the principles laid down in this part of the Constitution are
fundamental in the governance of the country.
These provisions may better be described as the active obligations of the
state1. The State shall secure a social order in which social, economic and political
justice shall inform all the institutions of national life.2 Wealth and its source of
production shall not be concentrated in the hands of the few but shall be distributed so
as to sub-serve the common good. And there shall be adequate means of livelihood
for all and equal pay for equal work. 3The state shall endeavour to secure the health
and strength of workers, the right to work, to education and to assistance in cases of
want, just and humane conditions of work and living wage for workers 4a uniform
civil code5, and free and compulsory education for children.6 The state shall take steps
to organise village panchayats,7 promote the educational and economic interests of the
weaker sections of the people, raise the level of nutrition and standards of living,
improve public health, organise agricultural and animal husbandry,8 separate the
judiciary from executive 9and promote international peace and security.10 Article 46
which specifically refers to the obligation of the state towards the weaker sections and
scheduled castes and scheduled tribes etc provides that “The state shall promote with
special care the educational and economic interests of the weaker sections of the
people, and in particular of the scheduled castes and scheduled tribes and shall protect
them from social injustices and all forms of exploitation”.
In pursuance of these directives, various land re-distribution and allotment
programmes have been initiated. In fact so great was the enthusiasm of the
government in this particular respect that hundreds of land reform laws were passed in
1
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the first five years of Indian Republic. This ensued a spate of litigation in the courts,
as the land reforms laws infringed the right to property of the land owners.1 However
the government was so determined to affect land reforms that the right to property
which was provided under article 31 of the constitution was modified six times and
finally was done away with, for the purpose of avoiding litigation in land reform
measures of the government2.
For the purpose of providing legal aid to the poor and indigent a vast network
of legal aid programmes involving judicial officers, Bar Councils and law Schools,
have been established all over the country. Legal Services Authority Act, 1987 which
was meant to provide legal aid to all those who cannot afford access to legal services
either due to poverty indigence or illiteracy or backwardness, has been a big success
and apart from legal services authorities at the central and state level various legal aid
committees have been successfully and effectively working at the district and taluka
level.
Apart from this

various health care programmes such as primary health

centres all over the country have been established and various scholarships grants,
loans etc for the deprived sections of the population have been contributing their bit
towards the socio-economic transformation of the country. These distributive schemes
are accompanied by efforts to protect the backward classes from exploitation and
victimisation.
In the third group of affirmative action policies, the aim is at protective
discrimination in various action plans for the removal of in-capabilities on the part of
the underprivileged groups. Constitution itself talks about prohibitions of forced
labour under article 23, in pursuance of which Bonded Labour Abolition Act was
passed in 1976. In recent years there have been strenuous efforts to release the victims
of debt bondage, who are mostly from scheduled castes and scheduled tribes. Antiuntouchability programme is another area of governmental concern. Constitution
itself abolished untouchability vide article 17 which lays down that “Untouchability is
abolished and its practice in any form is forbidden. The enforcement of any disability
arising out of untouchability shall be an offence, punishable in accordance with law. It

1

See Kameshwar Singh v. State of Bihar, AIR, 1962, SC 1116.
44rth Constitutional Amendment Act of 1978 abolished the Right to Property from Indian
Constitution.
2
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is noticeable that the word “Untouchability” is not to be construed in its literal sense
which would include persons who are treated as untouchables either temporarily or
otherwise for various reasons, such as their suffering from an epidemic contagious
disease or on account of social observance such as are associated with birth or death
etc. On the other hand Untouchability is to be understood in the sense of a practice as
it has developed historically in India. The word refers to those regarded as
untouchables in the course of historical developments in this country.
Anti-untouchability propaganda and Protection of Civil Rights Act 1956,
attempts to relieve untouchables from the social disabilities under which they have
suffered. These measures may not strictly be called compensatory discrimination in
the formal sense of the term, but in substance it is a special undertaking to remedy the
disadvantaged position of the untouchables and certainly be designated as affirmative
action programmes as part of state’s larger obligation of ushering into socially
egalitarian order.
JUSTICE TO LABOUR CLASS:
Exploitation of labour class has always been a major problem in efforts at
industrial growth and rapid economic development. Our national movement
recognized that if India has to regain its true place in the comity of nations, if we have
to become an economic powerhouse, if we have to once again stand tall on our own
feet, then we must ensure that all social groups come together and build this new India
of our dreams. The importance attached by our national leadership to the working
classes was due to the fact that our national movement recognized, from the very
inception, the central role of the working class in national development. The working
class is like the blood that flows through our veins. It is worth emphasizing that our
economy, society and the nation functions because of the toil and energy of the
working people of our country. Unless democratic ideals are realized in favour of
these underprivileged classes, the consolidation of democracy happens in their favour,
democracy shall remain a half truth for majority of our countryman, with no dream of
inclusive democracy ever becoming the reality of the day.
CONCLUDING OBSERVATIONS:
It may be observed by way of concluding the discussion that a very
comprehensive affirmative action programme, the emphasis on the concepts of
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equality and social justice that runs through the entire Indian Constitution and which
Supreme Court considers as the signature tune of Indian Constitution, is a definite
step in consolidating democracy for the underprivileged sections of Indian society. A
very important point that needs highlighting is that the dignity of individual, the
cherished ideals that we have put in the very preamble of the Constitution, continues
to be a chimera for the common man in general and scheduled castes, scheduled tribes
and rural communities in particular. And this constitutes a huge deficit in democratic
governance of India. The governmental administration powered and prompted by the
ideals of the Constitution has not been able to remove the adversarial pattern between
the general public and the administration which is a characteristic feature of a colonial
system of governance. Obviously this was instituted, nurtured and maintained for the
purpose of keeping the colonized people in awe and wonder so as to perpetuate the
almighty image of the imperial class and to keep his majesty’s rule intact in a foreign
territory. Continuance of this adversarial pattern in the system of democratic
governance constitutes one of an obdurate stumbling block in the establishment of an
egalitarian social order. In fact this is a contradiction in terms for the largest
democracy of the world. This is important for the purpose of harnessing the immense
energies of the youth, the common man on the street, the tribals and dalits who
constitute the majority of the population. Appreciable efforts in the direction of
fulfilling the dignity of the individual as it is promised in the preamble of the
Constitution would go a long way in realizing the ideals and a definite step in
consolidating democracy so that a confident India moves ahead to occupy its rightful
place in the comity of nations in the 21st Century world.

***************
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CONSTITUTIONAL MANDATE ON RIGHT TO FOOD-WHITHER
AWAY OR FULFILLED?: A CRITIQUE
Dr. Rajiv Khare∗
Dr.Yogendra Kumar Srivastava∗∗
Abstract
During six decades of our republican experience, despite the promise of equality
and justice in the preamble of the Constitution and lot of other promises made in
the Directive Principles of State Policy, the country has failed to take care of the
basic right of food for millions of the people. The very fact that after six decades
of independent existence we are now talking of right to food speaks volumes
about our failure to provide basic necessities of life to the majority of our
population. The paper makes an attempt to bring together the data from across the
country and ends up in presenting some valuable suggestions to ensure right to
food.

BACKDROP:
The last six decades of India’s independence have witnessed unexpected
growth and development, achieved several milestones for promotion of social
welfare. Guided by the mandate of the Preamble – the soul, of the Constitution of
India read with Part-IV Directive Principles of State Policy (the DPSPs) of the
Constitution, various steps have been taken by Central and State Governments
which have brought in remarkable changes in the standards of living, food
availability, and safety and health care etc but it has also been noted that it
remains an unfulfilled dream of our Father of the Nation, Mahatma Gandhi, i.e. to
wipe tears from every eye. In this context it is relevant to mention that deaths due
to hunger and malnutrition continue to haunt the minds of policymakers and
governments. The data given in succeeding paragraphs indicates that there has
been alarming rise in the number of deaths due to malnutrition and hunger in the
country, Needless to mention that such instances are not only violative of the
human rights regime but also result in denial of the same which in the 21st

∗

Associate Professor of Law, National Law Institute University, Bhopal (M.P.), e-mail:
rajiv_khare@rediffmail.com
∗∗
Assistant Professor of Law, National Law Institute University, Bhopal (M.P.), e-mail:
yks_26@hotmail.com.

70
century, cannot be tolerated as every nation of the world is striving to achieve
zero tolerance in cases of deaths due to hunger and malnutrition.
The recent data published in The Hindustan Times1 paints a very gloomy
picture. The report points out that hunger still continues to kill children in
Mumbai , wherein 16 children under the age of six have died due to starvation in
Govandi (Mumbai) alone. Out of 1.38 crore population of greater Mumbai 82.8
lakhs are the slum dwellers amongst which 7.3 lakhs are children below the four
years of age out of them 25,550 die of malnutrition and related illness every year.
Asian Human Rights Commission (AHRC) Report, says that “Nahargada
village(in Pohri Block of Shivpuri district of M.P.) is notorious for children’s
death from malnutrition and other sickness”. The report further pointed out that
just in a span of two months five children died of malnutrition and ten children
are severely malnourished in the Village. It was also reported that 23 children
died of malnutrition in five months from December 2009 to April 2010.
Also between March and May in 2004, the Right to Food Campaign
Madhya Pradesh discovered that about 50 children died of malnutrition in
Shivpuri.2 As per the survey conducted by an NGO called SPANDAN with the
support of Action Aid-India in the five districts of State of Madhya Pradesh, it
was found that 72 children died due to under nourishment in less than six month
in Madhya Pradesh3.The report also pointed out that 30% of the 216 children
surveyed in Burhanpur, 23% of 116 children in Khandwa and 30% of 177
children in Khargone were severly malnourished. Further that the percentage of
underweight children in Madhya Pradesh has increased from 54 in 1998-99 to
60.3 at present and the percentage of extremely malnourished children has gone
up from 20 to 33 despite UNICEF involvement.4
In light of the above facts, it becomes important to examine the
significance of Constitutional mandate enshrined in the Preamble read with Part-

1

(Bhopal Edition,dated:13-12-2010,p.1 )
The Hindustan Times (HT Live Bhopal), dated:6-12-2010
3
www.thaindian.com/newsportal/uncategorised/malnutrition-in-Madhya-Pradesh-50c....
4
Ibid.
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IV of our Constitution in the wake of the International Human Rights law
developments along with other relevant data available, legislative reforms,
executive endeavours and judicial directions on the issue, so as to find who, if at
all, is to be held accountable for the prevailing scenario.
Thus this paper seeks to highlight the constitutional mandate; present a
bird’s eye view of International Humanitarian Law developments; gives the data
on deaths due to hunger, malnutrition, lack of health care; and bring out the
legislative steps taken, executive endeavours made and judicial contributions so
as to eliminate such cases of deaths and improve the scenario. The paper is
accordingly divided in four parts - Part I gives a bird’s eye view of the
International human rights law developments; Part II examines the Constitutional
mandate enshrined in the preamble, the Directive Principles of State Policy and
other provisions of the Constitution along with the legislative steps initiated. Part
III gives the data and makes its analysis in the touchstones of International
Humanitarian Law developments and constitutional mandate; Part IV is devoted
to study the steps taken by executive and judiciary; and the last part, i.e. Part V
brings out the emerging scenario as findings of the study, provides certain
suggestions and make recommendations to combat the evils of malnutrition,
hunger, starvation and the root cause of all, — the poverty.
PART-I
INTERNATIONAL HUMAN RIGHTS LAW DEVELOPMENTS
The social evil like poverty, malnutrition , ill health have been the core concern of
the International community since 1948. As the Universal Declaration of Human Rights
(UDHR), proclaimed that:
"Everyone has the right to stand and of living adequate for the health and well
being of himself and of his family, including adequate food, clothing, housing and
medical care and necessary social services and the right to security in the event of
unemployment, sickness, disability, widowhood, old age or other lack of livelihood in
circumstances beyond his control."
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Article 11(1) of the International Covenant of Economic, Social and Cultural
Rights provides that the State Parties to the Covenant recognized :
“The States parties to the present covenant recognize the right of everyone to an
adequate standard of living for himself and his family, including adequate food, clothing
and housing, and to the continuous improvement of living conditions. The state parties
will take appropriate steps to ensure the realization of this right, recognizing to this effect
the essential importance of international cooperation based on free consent.”
It may be pointed out here that Article 11(1) merely recognizes the fact that
everyone has the inherent right to an adequate standard of living for himself and for his
families including adequate food and continuous improvement of living conditions. But
the mandate of Article 11(2) is more fundamental in its nature which enumerates that;
“The State parties to the present covenant, recognizing the fundamental right of
everyone to be free from hunger, shall take individually and through international cooperation, the measures including specific programmes.”
This directive of the international community makes it a fundamental right of
everyone to be free from hunger in more concrete and unequivocal terms and in turn
imposes an obligation to the parties to the Covenant to take measures to ensure
realization of this right which have been enumerated in the Covenant under Clause (a)
and (b) of Article 11(2):
These measures exhorts the parties to the Covenant: ‘to improve methods of
production, conservation, and distribution of good by making full use of technical and
scientific knowledge by disseminating knowledge of the principles of nutrition and by
developing or reforming agrarian system in such a way as to achieve the most efficient
development and utilization of natural resources’ and further to ensure an equitable
distribution of world food supplies in relation to need albit taking into account the
problems of both food - importing and exporting countries.
Thus the wider concept of adequate food given under Article 11(1) encompasses
several important elements like; (i) the food supply should be adequate, which means that
the types of food stuffs commonly available (nationally, in local markets and ultimately
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at the household level) should be culturally acceptable, i.e. fit in with the prevailing food
or dietary culture); (ii) the available supply should cover all nutrition's needs in terms of
quality (energy) and quality, i.e. it should provide all the essential nutrients, including
micro-nutrients (such as vitamins and iodine) ; and (iii) last but not the least, food should
be safe, i.e. free of toxic elements and contaminates and of good quality, in items of e.g.
taste and texture).
Article 11(2) gave express recognition and made it a fundamental right to be free
from hunger and measures to ensure effective exercise of the right has also been
enumerated in clauses (a) & (b) of Article 11(2). Thus what remains was to find net
outcomes of such international endeavours.
But the worst situation of food scarcity and famine experienced in the early 1970s
gave a new momentum to the international community and made to revisit the situation
of food safety and security and suggest new measures to counter the evils of poverty,
malnutrition and ill health. It led to organizing World Food Conference in the year 1974
which was convened to analyze various causes of food crisis and to identify viable
remedies.
The resolutions of this Conference were adopted by the United General Assembly
in the same year, known as Universal Declaration on Eradication of Hunger and
Malnutrition wherein it has been clearly provided that - "Everyone has the right to
adequate food and the fundamental right to freedom from hunger5."
The International Community did not become complascent to the cause of food
safety and security but further took the agenda forward in the World Food Summit 1996
which aimed to reduce under nourishment by the year 2015 wherein several
commitments of seminal importance have been made6

5

World Food Summit, 1974
The Right to food in Theory and Practice, FAO, United Nations Publication, Rome, pp. 24-27
The Commitments given therein include : (i) "We will ensure an enabling political, social and economic
environment designed to create the best condition for the eradication of poverty and for durable peace,
based on full and equal participation of common and men which is most conclusive for achieving food
security for all."; (ii) "We will implement policies aimed at eradicating poverty and inequality and
improving physical and economic access by all, at all times, to sufficient, nutritionally adequate and safe
and its effective utilization."; (iii)"We will pursue participatory and sustainable development policies and
practices in high and low potential areas, which are essential to adequate and reliable food supplies at the
6
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The Summit organized by FAO in November , 1996 reaffirmed that “it is the right
of every one to have safe and nutritious food consistent with the right to adequate food
the fundamental right of everyone to be free from hunger.” It was further noted that it is
intolerable for the world community that more than 800 million people throughout the
world and particularly in developing countries, do not have enough food to meet their
nutritional needs and pledged their political will and their common and national
commitment to achieve food security for all and an on-going efforts to eradicate hunger
from all countries. The right to freedom from hunger is fundamental, which means that
the state has an obligation to ensure, as a minimum that people do not starve. This right is
closely linked to the right to life itself. It is the duty of all States to take all necessary
steps possible towards the goal of full enjoyment of the right to adequate food. This
means every must have physical and economic access at all times to food which is
adequate in quantity and quality to allow for a healthy and dignified life as a human
being.
It may be further noted that the World Summit on Sustainable Development held
at Johannesburg in the year 2002 laid a great emphasis on elimination of poverty,
improvement of living conditions and removal of mal-nutrition including under
nourishment. It may be pointed out that the World Summit not only reiterated its
commitment but also fixed the timeline for the achieving these enumerated goals7.
Thus from the above it is reflected that the international community has made
several endeavours to protect people against mal-nutrition, ill health and food security
from time to time. However these endeavours remain a pious homilies in absence of
concrete steps initiated at the domestic level by every nation of the world. Therefore it is
household, national, regional and global levels and combat pests, drought, and desertification, considering
the multi functional character of agriculture."; (iv)"We will strive to ensure that food, agriculture trade and
overall trade policies are conducive to fastening food security for all through a fair market convened
works trade system."; (v)"We will endeavor to prevent and be prepared for natural disaster and men-made
emergency and to meet dormitory and emergency food requirements in way that encourage recovery,
rehabilitation, development and a capacity to satisfy future needs."; (vi)"We will promote optimal
allocation and use of public and private investments to foster human resources, sustainable food
agriculture, fisheries and forestry systems and rural development, in high and low potential areas.";
(vii)"We will implement, monitor and follow-up this plan of Action at all levels in co-operation with the
international community."
7
See, for details, World Summit on Sustainable Development, 2002, key commitments, targets and time
tables from the Johannesburg plan of Implementation, in particulars, the poverty eradication.
(www.Johannesburgsummit.org)
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important to examine endeavours undertaken by India for elimination of poverty,
malnutrition and improving the living condition of the masses.
PART-II
THE CONSTITUTIONAL MANDATE AND LEGISLATIVE EXERCISES
The Preamble to the Constitution of India assures to every citizen: socio –
economic justice; equality of status and opportunity; and dignity of persons so as to
fasten fraternity among all sections of society in an integrated ‘Bharat’ i.e. India8. The
social justice obliges removal of economic inequalities; provide descent standards of
living to the working people and to protect the interests of the weaker sections of the
society.
The Constitution is not merely a law but a dynamic document which has to be
responsive to the cause of ensuring social welfare and justice to the people. Further a
glimpse at the Part-IV of the Constitution, as a supplement to the fundamental rights in
making India a Welfare State, makes it clear that it is the duty of the state to raise level of
nutrition and standards of living of its people and to strive to improve public health
amongst its primary duties. Article - 47 of the Indian Constitution reads as;
"The State shall regard the raising of the level of nutrition and the standard of
living of its people and the improvement of public health as among its primary duties
and, in particular, the State shall Endeavour to bring about prohibition of the
consumption except for medicinal purposes of intoxicating drinks and of doings which
are injurious to health. "
Also Article 21 guarantees the Right to Life and Liberty which is considered to be
residuary fundamental rights whose scope may always be enlarged to protect people
against any violations of rights which are not covered expressly in Part III of the
Constitution. Needless to emphasize that in any civilised society right to live as a human
being is not ensured by meeting only the animal needs of a man. However the situation
mentioned at the backdrop raises the question that whether mal-nutrition, starvation, and
8

See for example,
(i) Lingappa V. State of Maharashtra, AIR 1985 SC 389
(ii) Nakara V. Union of India, AIR 1983 SC 130
(iii) Sadhurian V. Polin, AIR 1984 SC 1471)
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poverty allow people to even animal existence. Although it has been observed by Hon’ble
Apex Court that ‘right to live is secured only when one is assured of all facilities to
develop himself.’ It was further observed that ‘all human rights are designed to achieved
this object. Right to live guaranteed in any civilized society implies right to food, water,
medical care besides shelter ,descent environment and education.’ (Emphasis Added)
Also Article 39(b) enjoins the state that the ownership and control of material
resources of the community are so distributed as to promote welfare of the people by
securing the social and economic justice to the weaker section of the society. (Emphasis
Added)
Further Article 46 obliges the State to promote with special care social and
economic and educational interest of the weaker section of the society, in particular, of
the SC and ST. Thus the right to social and economic justice conjointly co-mingles with
right to food, as an in seprable component for meaningful right to life .As also has been
reiterated by Hon’ble Apex Court that the basic needs of man have traditionally been
accepted to be three-food,clothing and shelter.Which takes within its sweep the right to
food9.In Francis Coralie Mullin v. Administrator, Union Territory of Delhi10 (1981) 1
SCC 608) the court held that right to life includes right to live with human dignity with
all that goes alongwith it, namely the bare necessities of life such as ‘adequate nutrition’.
Thus it may be safely concluded that the Constitution of India adequately
provides for taking steps to ensure welfare of the people. Taking the agenda forward, the
National Food Security Bill(Draft), 2010 has been moved in the Parliament. The object &
Reasons clause of a Bill reiterates existence of several schemes for augumenting
agricultural production and ensuring adequate availability of food for different segments
and aims ‘to provide a statutory framework to entitle families living below poverty line to
certain minimum quantities of food grains per month through targeted public distribution
system.’ The Bill envisages to set up Central Food Security Fund to compensate states
under Section6(2) of the Bill. Section 6(2) provides that, ‘The Central Government shall
allocate wheat and rice in accordance with the accepted number of families for each
9

Shantistar Builder v. Narayan Khimalal Totame,(1990) 1 SCC 520+

10

(1981, 1 SCC 608)
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state’. It further provides that ‘The Central Government, in an event of inability to deliver
the required allocation for any state, shall compensate by funds to the State equivalent to
the shortfall’. For the purpose a dedicated Central Food Security Fund will be set up for
this purpose. The Bill also provides for specific responsibilities of state and local
authorities under sections 7 & 8 respectively. The Bill may be seen as a progressive
document with welfare flare but it has to see the light of the day. Its results would be of
far reaching significance, if implemented in letters and spirit otherwise it would also be
enriching the armony of legislation without firing abilities.
Part-III
NATIONAL AND INTERNATIONAL DATA ON MAL-NUTRITION NATIONAL
SCENARIO
(1) NATIONWIDE DATA ON MALNUTRITION
As per the National Family Health Survey -3

2005-2006, the percentage of

underweight children below 5 years among scheduled tribes is 54.5% as against the
national average of 2.5 % for all category of children. Madhya Pradesh happens to be the
worst affected state and Sikkim is placed at the best place with only 19.7 per cent of
underweight children compared to the National average of 42.5 per cent.
As per report on causes of deaths in India 2001-03 by Registrar General of India,
deaths due nutritional deficiencies in women in different age groups are as below :Age (Years)

Percentage of deaths

15 - 24

1.5

25 - 34

1.4

35 - 44

1.1

45 - 54

1.0

55 - 69

0.6
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Malnutrition is defined as any nutritional disorder caused by on insufficient,
unbalance or by the impaired absorption or assimilation of nutrients by the body. The
National Health Survey findings show that11
•

47% of children under 3 are under weight, of which 18% are severally underweight.

•

46% of children under 3 are stunted which occurs due to chronic under nourishment.

•

16% of children under 3 are wasted.

•

36% of women aged 15-49 years suffer from chronic energy deficiency.

•

52% of women suffer from anemia (insufficient from intake)

•

Malnutrition is widespread and is serious phenomenon in both rural and urban
areas.

•

Only 58% of mothers received from foliate supplements during their pregnancy.

•

Only 15% of children are breast fed within 1 hour of birth and only 37% on the first
day.

•

Caloric consumption per capita in rural areas has gone down from 2.266 in 1972/73
to 2.221 in 1983 and then to 2,153 in 1993/94.

(II)

STATUS

OF

MAL-NUTRITION

CASES

IN

THE

STATE

OF

MAHARASHTRA AND MADHYA PRADESH
As per the health statistics compiled by the Government of Maharahtra in the year
2004 reflected that the chronic problem of mal-nutrition is alive in the state.
Over 9,000 tribal children below the age of six have died in malnutrition in 15
districts of Maharashtra between April, 2008 and May, 2004. As per state government
sources 7, 970 children died between April 2003 and May, 2004 and out of which 807,
came from the five districts of Thane, Nashik, Amravati, Nandwibar and Gadchiroli
alone.12 State officials defended themselves that not all of the deaths could be attributed
11
12

Food & Nutrition Security, ""Food for All" an Indian Context, Vani p. 29
Times of India, Mumbai Edition , Tuesday, July 6, 2004 pg.1
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to malnutrition but that a "variety of factors" including low birth weight, Jaundice,
convulsions, hypothermia, and premature delivery were responsible. 13
*

Premature birth -

11%

*

Low birth weight -

16%

*

Birth injuries -

1.6%

*

Jaundice -

2.72%

*

Hypothermia -

2.91%

*

Convulsion -

8.71%

Total =

100%

(B) International Scenario: The data given below on malnutrition and under
nourishment cases reflects the opposite picture at the grassroot level specifically in the
developing and under developing country of the world.
Although the international community has shown deep concern and taken several
steps to eradicate deaths due to hunger, malnutrition and ill health data presented here
paints a gloomy picture of the existing scenario.
PART-IV
EXECUTIVE ENDEAVOURS AND JUDICIAL RESPONSE
EXECUTIVE ENDEAVOURS
In order to meet the above challenges as a Constitutional obligation, the
Government of India and State governments have taken several measures to prevent and
control situations of hunger, mal-nutrition, under-nourishment besides ensuring food
safety, security and availability to its people. Some of these measures include the
commencement of Public Distribution System (PDS), a revamping and rejuvenating it as
Targeted Distribution System (TDS), Mid-Day Meal Scheme for Children, Mahatma
Gandhi NAREGA, Work for Food etc. However the situation remains uncontrolled due
to inaction, mis-action and complascency on part of executive officials. On one hand
13

Ibid
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above 25,000 Crore is spent annually on food safety yet four hundred million individuals
go hungry everyday. Despite the fact that over 60 million metric tonnes of food grains lie
rotten in the food graineris. Further under the Targeted PDS 36% of wheat, 31% of rice
and 23% of sugar is diverted from the system but does not reach the targeted group.14
The shift from PDS for all to Targeted PDS was justified on ground of reducing
government expenditure. However, with trade liberalization, the PDS cost to government
has risen from 51166 crores in the mid 90's to Rs 9300 crores in 1999-2000.15 Today
states pick up just around 47.4% of their quota for rice and 33.3% of their quota for
wheat. In fault, off take for wheat for the PDS has declined from 8.53 million tones in
1996-97 to 4.99 million tones in 2000. 16
JUDICIAL RESPONSE
India’s judiciary, one of the finest, sensitive and responsive judiciary has been
seriously engaged in ensuring welfare of the people through its directions. As and when
any social problem, like the one under scrutiny is brought for its consideration and
directions, it has left no stone unturned to ensure that necessary steps are taken to
overcome the social problems. A letter was written by two social and political workers of
the State of Orissa to the Chief Justice of India(CJI) in the year 1985 bringing to the kind
attention of the CJI the miserable condition of the inhabitants of the district of Kalahandi
on account of extreme poverty. The letter was treated as a writ petition (Civil) No.12847
of 1985. It was alleged in the letter that the people of Kalahandi, in order to save
themselves from the situation, are forced to ‘distrers of sale of labour’ on a large scale
resulting in exploitation of labours. At times people are forced to sell their children17. The
Advocate General of the State did inform the court about several measures taken by the
State including setting up of district level National Calamities Committee wherein the
district collector is the nodal officer to make proper assessment of the situation. The apex
court, accepting the stand of the State Government observed that, “there is no reason not
to accept the statements made on behalf of the State of Orrisa that the measures are being

14

Report of National Consultation on “Food and Nutritional Security, New Delhi
V. Shiva, Yoked to Death 2000, RESTE
16
V. Shiva. Yoked to Death 2000 RESTE.
17
Kishen v. state of Orissa, AIR 1989 sc 677(Paragraph 1)
15
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taken for the purpose of mitigating hunger, poverty, starvation deaths etc of the people of
Kalahandi”. The court appeared to be very optimistic when it observed that, “If such
measures are taken, there can be no doubt that it will alleviate to a great extent the
miseries of the people of kalahandi, The Hon’ble court further directed that the National
Calamities Committee shall also keep a watch over the working of the social welfare
measures which are being taken and may be taken in future.”
When Famine had returned to Orissa and other parts of the country including
Rajasthan, Madhya Pradesh, Gujrat and Andhra Pradesh, between July 27, and August
28, 2001, 20 deaths were reported from Kashipur district in Orissa, 11 children were
reported dead in Udaipur (Rajasthan) over a week. Earlier 800 tribal children had died of
starvation in Maharashtra.18 The Rajasthan PUCL (People's Union for Civil Liberties)
filed a writ petition in the Supreme Court pointing out that while on one hand the stocks
of the food grains in the country are more than three times appx. the capacity of storage
facilities, but on the other there are reports from various states alleging starvation deaths.
The petitioners sought the court's intervention to give remedial direction to the
government on grounds that the 'right to life' guaranteed

by Article 21

of the

Constitution includes the 'right to food' which is being violated by the deliberate
dismantling of the Public Distribution System (PDS) The following questions of law of
public importance were raised19;
(A) That the starvation death is a natural phenomenon while there is a surplus
stock of food grains in the Governments go-downs. Does the right to life means that
people who are starving and who are too poor to buy food grains ought to be given food
grains free of cost by the State from the surplus stock lying with the States, particularly
when it is reported that a large part of it is lying unused and rotting ?
(B) Whether the Right to Life under Art. 21 of the Constitution of India does not
include the right to food ?

18
19

Voluntary Action Pulse, 'Starvation Deaths, Overflowing Go diowns' by Dr. V. Shiva, March, 2002, p.14
PUCL Bulletin, November, 2001, p. 11 at http://www.righttofoodindia.org/case/case.html
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(C) Does the right to food, which has been upheld by the Hon'ble Court, imply
that the state has a duty to provide food especially in situations of drought, to people who
are drought affected and not in a position to purchase food ?
The apex Court expressing serious concern over the starvation deaths in some
states observed that, “ the Central and State Governments had the primary responsibility
to ensure the food grains over flowing in the Food Corporation of India godowns reach
starving people and are not wasted.” The court further held that was the poor, destitute
and weaker sections of the society should not suffer from hunger and die of starvation as
according to court, mere schemes without implementation were of no use. The court, thus
directed that "even if the food grains had to be be given free, it should be done as no
person should be deprived of food merely because he had no money.20
On July 23, 2001, the Court directed Orissa, Rajasthan, Chhatisgarh, Maharashtra,
Gujrat and Himachal Pradesh to take immediate steps to make dysfunctional public
distribution system outlets functional. The court was informed about the ineffective
implementation of the "food for work" scheme. The Petitioners alleged that hardly 10%
of the total number of those who approached for work under this scheme, 50% of wages
were paid in kind, i.e. food grains and the remaining in cash.21 The Supreme Court was
shocked by the Union of India's affidavit as on one page of affidavit it says that a family
of 5 members would require 75 Kilograms of good grains to survive, on another page it
says that the PDS is providing only 10 Kilograms. In other words, hunger and starvation
is getting perpetuated.
In next date of hearing, the Supreme Court took strong exception to the failure of
the most of the State Governments to comply with its earlier orders relating to the
identification of poor families. The Court also passed new orders for proper and effective
implementation of nutrition related schemes like Employment Assurance Scheme, Mid
Day Meal Scheme, Integrated Child Development Scheme, the Antyodaya Programme,
Old age pension scheme and the public distribution system, among others. The court
ordered the Chief Secretaries of all States to send a report on the implementation of these
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Ibid, P. 18
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schemes to the Continent Secretary within three weeks and to give reasons for inadequate
implementation, if applicable. The Central Government, was directed to "take necessary
action in order to ensure the implementation of the said schemes"22. This case is still
pending in the Supreme Court for final orders but apart from all those directions issued
earlier by the Court in different stages seems to be mere paper tigers.
What Emerges Now? – The Conclusions
The journey of right to food has witnessed lots of contradictions, achieved several
milestone and attempted to mitigate, if not eliminate, the cases of deaths due to
malnutrition, hunger and poverty. The International community has very seriously
engaged in deliberations and development of food availability, accessibility and in
express recognition of the fundamental right to food. Several commitments have been
made, resolutions have been passed at different conferences and summits but they remain
pious homilies in absence of effective internalisation in domestic laws and forceful
implementation . Some of the international organizations like FAO & WEP are doing
appreciable work in different parts of the world including India to protect the people's
from hunger and malnutrition. They are spending crores of rupees in Mid Day Meal
Scheme for children which serve two folds objective of the government. They are
continuously increasing their budgets for India but due to lack of proper administration,
corruption and proper co-ordination between the role players starvation deaths are still a
reality in World's largest democracy. On the national front, it is noted with satisfaction
that the guiding principles contained in part IV of our Constitution read in light of the
soul of the Constitution, the Preamble, make adequate provisions for ensuring food
security as welfare of the people is supreme reflected from Article 39(b) of the
Constitution. The legislature has been complascent in not giving statutory recognition to
the right to food, food security. Although almost after six decades, it has introduced a Bill
on National Food Security in the year 2010 which is yet to see the light of the day. The
executive endeavours are praiseworthy as different schemes have been launched,
modified from time to time to meet the situation both at the National and State
Government levels. District level Committees have been set up in different states.
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However, the data given in this paper tells a different story and brings out the
contradictory scenario. The number of deaths due to malnutrition, hunger and poverty are
on increase specially in cases of marginalized class of society. Poverty continues to haunt
and ruin lives of tribal and other scheduled caste people.
Even after 60 years of independence, it has not been possible for us to ensure
access to productive livelihoods and food for all. Those dependent upon low wage
income and casual employment do not hope to eat enough throughout the year. Things
get worst when droughts and other such transitory problems occur. There are problems of
discrimination by caste and gender which are ingrained in society and which have a
bearding upon livelihood and food access. However, we are not a food secure nation and
there are major concerns about the ability of the country to feed itself in the future. The
fears arose out of the decelerating rates of growth in food grain production and in the per
capita availability of staple foods. Land degradation and declining rainfall have increased
these concerns. Availability of food is adversely affected by disasters such as droughts,
floods, cyclones and earthquake that disrupt normal life. The voluntary groups have
substantially contributed in fighting and mitigating this evil of food insecurity, especially
in times of disasters and calamities, like famines, droughts, floods and others.
SUGGESTIONS :
The Central Government as well as State Governments take help of these
specialized voluntary organizations working in most affected areas and doing a lot of its
own for the poorer people of these areas. A co-ordination between government, local
administration and voluntary organization are a need of time to protect & save the people
from starvation deaths. There is an immediate and urgent need to improve faulty Public
Distribution System (PDS) because this is one of the strongest tools in the hands of the
government.
As the problem of malnutrition is acute. There has to be a synergy between all
ministries like; health, rural development, education and WCD to ensure that are met
targets", which would be a very good strategy to combat malnutrition related deaths in
different parts of the country.
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The National Food Security Bill 2010 be passed and implemented in letters and
spirit as early as possible. The welfare schemes launched be revamped, strengthened and
be enforced effectively. The foodgrain be preserved and protected properly so as to save
it from getting rotten.

***************
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TAKING PAID NEWS SERIOUSLY
Dr J P Mishra∗
Abstract
Media the fourth pillar of our democratic system, is expected to guard the
democratic fabric of the system, however when it is guided by extraneous and
ulterior motives, trying to protect the interest of the few at the cost of the welfare
of the common man, the real sovereign, it strikes at the very root of our existence
as a democratic system. Paid news is doing precisely this.

1. FOR THE SAKE OF LAW
We live in and by the law, said Ronald Dworkin, a great jurist of the preceding
century.1It is almost as good as to say that ‘we live in and by the oxygen’. Law thus has
become the life line for the human beings. Minus law, one may argue, even one’s life is
likely to be rendered meaningless.
With so much at stake with law, it becomes singularly important for us to not only
obey the law but also to have trust in others that they might be obeying it likewise. This is
so because the law presumes that we, the humans have a natural tendency to live in
accordance with reason; and as the naturalists rightly felt, law is but a dictate of reason.2
Therefore one who does not conduct himself in a manner akin to reason is one
who is committing the breach of law. Extending the argument a little further we can say
that if the person happens to be one in whom the people have faith and expectations of
lawful behaviour, as the Press (or entire Media for that matter) is, the said breach
becomes the breach of public trust as well.
The Freedom of the Press or the Media in general has been read into the Constitution
itself by the Judiciary and the people have a right to reasonably expect that this freedom
is being exercised by the Media in the true sense of the term. By displaying, by whatever
means, the expressions guided by extraneous and ulterior motives, the media is trying to
protect the interest of few at the cost of the welfare of the common man, the real
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sovereign. And in so doing, it is making a mockery of the Constitution as well as the
courts.
2. MEDIA AND THE JUDICIARY
Under the Indian Constitution, Article 19, which gives us six freedoms, happens
to be the most powerful of the fundamental rights, and the most widespread in its impact.
As it stands presently, the first clause of the Article enumerates these freedoms whereas
the clauses (2) talks of reasonable restrictions which may be imposed on the exercise of
the right to freedom of speech and expression for the sake of maintenance of certain
things.3
The first of the aforementioned freedoms is the freedom of speech and expression
the right whereto has been guaranteed by the Constitution. It has been suggested that this
right caps all the rest mentioned in Article 19 (1).
As we all know, there is no express provision in the Constitution regarding the
freedom of the press and it has been read by the judiciary4 and the jurists both as being
latent in Article 19 (1) (a) itself. This is not to suggest that the freedom of the press is any
less protected in India; because even in the United States of America, where through the
first amendment the freedom of the press has been expressly guaranteed, it is not shorn of
restrictions.5 In fact no civilized society and hence no democratic constitution can afford
to provide for absolute rights to the individuals (though it would have very much liked to
do so) for the simple reason that it is most likely to lead to chaos and conflict rather than
cohesion and harmony.
3

Article19: Protection of certain rights regarding freedom of speech etc.- (1) All citizens shall have the
right(a) to freedom of speech and assembly;
(b) to assemble peaceably and without arms;
(c) to form association or unions;
(d) to move freely throughout the territory of India;
(e) to reside and settle in any part of the territory of India; and
(f) (repealed)
(g) to practice any profession, or to carry on any occupation, trade or business.
(2)Nothing in sub-clause of clause (1) shall affect the operation of any law existing law, or prevent the
State from making any law, in so far as such law imposes reasonable restrictions on the exercise of the right
conferred by the said sub-clause in the interests of the sovereignty and integrity of India, the security of the
state, friendly relations with foreign States, public order, decency or morality, or in relation to the contempt
of court, defamation or incitement to an offence. Clauses 3-6 deal with the restriction as regard the rest of
the freedoms enumerated in clause (1).
4
Ramesh Thapar v. State of Maddras: AIR 1950 SC 124.
5
The First Amendment (1791) reads: ‘Congress shall make no law….abridging the freedom…of the press.’
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The Indian Constitution is no exception either. It talks of imposing reasonable
restriction on the exercise of right to freedom of expression in certain situations. The
right to freedom of expression has been enriched in its meaning owing to the enlightening
interpretations put to it by the judiciary where by it includes even the right to freedom of
silence.6 This is one extreme, one can say. On the other extreme, as has been submitted
already, fetters may be put and it can be said that a citizen and hence the press has the
right to freedom of expressing any thing and everything that is not expressly prohibited
under the law.
The Press has been so far known as the fourth state implying that for a healthy
democracy it is as important as the three wings of the Government, namely, the
Legislature, the Judiciary, and the Executive. Now it is sarcastically being dubbed as the
‘first state’ which hints at the newly earned reputation that hinges on practices neither
honest nor ethical.7
We have heard that the corruption follows the power almost inevitably. The
powerful press in India should not meet the same fate, one must argue; but such a wish
does not seem long lasting unless of course steps are taken in the right earnest to salvage
the sagging image of the print and electronic media.
The Judiciary has always championed the cause of the Press and has struck down
the legislations that tried to impose limits on the circulation of a paper8, content9, volume
of circulation or the price of the paper10, number of pages or periodicity11, etc which in
the view of the Court had the inherent tendency to adversely affect the freedom of the
press.

6

See, the JMM Bribery Case.
7
A report by the special correspondent of the Telegraph, Kolkata, published on March 6, 2010,,
entitled ‘Powers to edit ‘paid news’, which runs as follows:

New Delhi, March 5, 2010: The Centre is considering proposals to fortify the
Press Council of India to fight the “paid news” phenomenon, information and
broadcasting minister Ambika Soni told the Rajya Sabha today………. “The media is
not the fourth estate any more, it’s the first estate. The media has now become allpowerful.”B.G. Verghese, Former editor.
8
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Further, the Court has always kept a vigil on the government measures to ensure
that the Freedom of the Press is not impaired; because like the Court, the Press also
stands as a sentinel of people’s rights. Now, the practice of the paid news is nothing less
than a design by the vested interests to corrupt the sentinel and thereby interfere with the
rights of the common man viz, the right to have a true and impartial account of the state
of affairs so that he is well informed and better equipped to make decisions.12 It needs no
magnifying lenses to see that those who deprive the common man from having a true and
impartial account of things are eating in to the vitals of the democratic fabric that he
cherishes so dearly, particularly because it also amounts to gross violation of right to
information.13 That this should be done by the press itself makes the matters more
lamentable for the people of India who on November 26, 1949, gave the Constitution to
themselves: the Constitution which among other things guarantees, the liberty of thought
and expression.
3. PAID NEWS
The 2009 General Elections brought to the fore like never before a new syndrome
plaguing Indian journalism: the paid news. Working under the garb of constitutional
guaranty to the right to freedom of speech and expression the media-print as well as
electronic- tried to make the most of it. It cashed on the frenzy of the contestants who
were out to ensure by any which means that their opponents were down and out at the
hustings.14
The concern over this blatant misuse of the constitutional guaranty by those who
were supposed to observe the highest norms of professional ethics led to the setting up of
a subcommittee to look in to this menace of paid news, to trace the factors lying at its
12

See, Paid news is just not on: Govt, Opposition agree, HT Correspondent, Hindustan Times,
Email Author, New Delhi, March 06, 2010
The government said on Friday “paid news” was a serious matter, as it influenced the functioning
of a free Press and there was an urgent need to protect the people’s right to “unbiased information”.
“…when paid information is presented as news content, it could mislead the public and hamper their
judgment to form a correct opinion,” Information and Broadcasting Minister Ambika Soni said in response
to a calling attention motion in the Rajya Sabha.

Paid news is broadly publishing/broadcasting advertisements masquerading as
news.
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root, to identify those who had been involved in this unhealthy practice, and to suggest
remedial measures.15
Mr Paranjoy Guha Thakurata, the chief architect of the report on paid news, hints
at the low ebb the press appears to have reached at:
"We have complaints against some of the leading newspapers in the
country,". "… this is a cancer afflicting media as a whole, including
television. It is undermining … the very process of democracy." 16

"The papers even have rate cards for election candidates," "These are rates for
different types of news coverage – for interviews, for reporting rallies, even for trashing
political opponents."
The Press Council of India has invited criticism from journalists and others for
not doing justice with the report as the official report released by the PCI does not name
any names who may have perpetrated this practice in the past.17What else, the Indian
Legislature itself has asked the PCI to come out with the full report on paid news.18 It has
been reported in a section of the press that the chairman of the PCI could not have his say
in the light of the pressure exerted by the publisher’s guild who did not favour the
publication of names involved in this unethical practice.19

15

See, the report on paid news released by the press council of India on 30.07.2010.
16

See, Maseeh Rahman in Delhi, The Guardian, Monday 4 January 2010: India:
'Paid news' scandal hits major newspapers.’
17

See, report by P Sainath in The Hindu, infra.
18
See, New Delhi, Aug 19, 2010 (PTI): RS concerned over paid news items:
Rajya Sabha on Thursday expressed concern over publication of paid news and demanded that the
Press Council of India (PCI) should make public its report on the issue.
The matter was raised by Brinda Karat (CPI-M) during Zero Hour and was supported by members
cutting across party lines. Karat said PCI is suppressing vital information of paid news "scandal".
She said a sub-committee of PCI had produced a 72-page report on the menace. But instead of
making the report public, efforts are being made to remove the names big media houses, which indulged in
cash for news.

"It would be tragic if a watchdog is reduced to lapdog of big corporate houses,"
she said.
19
See, India's "Paid News" Scandal Blotted Out by Press Lords By P. Sainath 09 August, 2010,
The Hindu, which runs as follows:
Presented with a chance to make history, the Press Council of India has made a mess instead. The
PCI has simply buckled at the knees before the challenge of 'Paid News.'… The chairperson of the Press
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publishers’ lobby. The latter had its way by a slim majority. Justice G. N. Ray was all along for the subcommittee report (which named and shamed the guilty) being annexed to the 'final' one. He now finds
himself saddled with an 'official' position that was not his but which he must defend as his own.
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4. AND, HERE WE ARE
The paid news syndrome is an example of how even the most pious of the
sentiments of the framers of our constitution can be taken advantage of by the vested
interests. It is nothing less than making a mockery of the constitutional mandate.
It is no secret that the two institutions that are held in high esteem by the common
man today are the Judiciary and the Press. The Press-by which term we mean all means
of mass communication, whether print or electronic- has therefore to have a cautious
treading where it is dealing with matters of grave social or national concern. The
syndrome of the paid news has proved to be the most unwarranted presence in the
scenario; not so much due to the money making involved as due to the orientation it is
likely to give to the public opinion.
It may not be inappropriate to mention here that even if the surrogate
advertisement have the names of their sponsors mentioned in the news item itself, the fact
can hardly be ignored that the aura that a newspaper or the news channel has induces an
amount of credibility to the paid news item in question. The news item gains credence
first of all by virtue of the fact that, say, it has been published of flashed by such and such
newspaper or news channel; everything else, like, whether it is paid or unpaid, follows
later.
Finally, the paid news syndrome is an offshoot of the widespread corruption in
public life which prompts a man to indulge in to what may be termed as unfair
competitions. That the desperate ‘souls’ try to use the press for their own interest is
evident from the very fact of their choosing these papers/channels to publish/flash their
version of things rather than let the media do its job and come out with a version of its
own to serve the larger public interest.
5. THE WAY OUT
Putting a blanket ban on the practice of the paid news is, however, not what is
required to take us out of the present mesh. This is so for two reasons: first, the paid news
may not always be bad because sometimes putting things in proper perspective may
require, whether on the part of the individual or the institution, the help of paid news; and
second, even where the practice of paid news is supposed to be an evil it requires
amendment of some laws and development of certain mechanisms to evolve a
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comprehensive solution to the problem. The PCI’s latest report on the Paid News has
hinted at such areas.20 But as long as we keep on pressing for the disclosure of the names
of the big fish only not appreciating the urgency of the legal reforms the solution will
continue to elude us. This is so because, in law, a man can be punished only for the
breach of it and nothing else.
In this regard the observations of the Editor’s Guild of India are very apt:
‘Both the media organisations and editors who indulge in it, and the customers
who offer payment for such "paid news" are guilty of undermining the free and fair press,
for which every citizen of India is entitled to’.21
Let me sum up by saying that the press will be performing its duty the best when the
common man discovers that what the press says is nothing but the voice of his
conscience.

***************

20
Like, amendment to representation of peoples Act, 1951, Indian Penal Code, 1860 and sundry other
measures. See, the copy of the report on paid news released by the PCI on July 30, 2010.
21
See, Editors Guild of India condemns 'paid news': CNN-IBN
Posted on Dec 23, 2009 at 18:26 | Updated Dec 23, 2009 at 20:50, New Delhi which begins as:
‘The Editors Guild of India is deeply shocked and seriously concerned at the increasing number of reports
detailing the pernicious practice of publishing "paid news" by some newspapers and television channels,
especially during recent elections.’
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i=dkfjrk dh vkpkj lafgrk
Mk- gjca'k nhf{kr∗
Þyksdra= esa i=dkfjrk ds egRo dks le>rs gq, bl ckr dh furkar
vko”;drk gS fd Ny] Nn~e ,oa O;kikfjd eukso`fÙk ls Åij mBdj
Lora=] fu’i{k ,oa mRrjnk;h i=dkfjrk dk fodkl fd;k tk;sA ;g rHkh
lEHko gS tc i=dkfjrk txr viuh vkpkjlafgrk r; djus ds lkFk gh
vkRefu;eu ds }kjk mldk ikyu Hkh lqfuf”pr djsß

yksdra= esa ftl rjg bl ckr ij vke lgefr jgrh gS fd Lora= o
fu"i{k U;k;ikfydk yksd'kkgh dh uhao LrEHk gS mlh rjg bl rF; esa Hkh dksbZ
erHksn ugha jgrk fd Lora= vkSj fu"i{k ehfM;k ¼^i=dkfjrk*½ tura= dh
çk.kok;q gSA vc bl ckr esa vlgefr dh xqatkb'k ugha jg x;h gS fd ehfM;k
¼i=dkfjrk½ vfHkO;fDr dk lcls rkdroj ek/;e gS blfy, blds nq:i;ksx dh
lEHkkouk jgrh gS vkSj ;gh dkj.k gS fd fo'o ds gj dksus esa ;g vuqHkofl)
ekU;rk gS fd yksdfgr esa bldk fu;eu djrs jgus dh vko';drk jgrh gSA
i=dkfjrk ds dk;Z{ks= vkSj mi;ksx esa yk;s tkus okys lk/kuksa dk fu;eu blfy,
Hkh t:jh gS rkfd mldh lk[k cuh jgs] yksx ml ij Hkjkslk djrs jgsa vkSj og
viuh Hkwfedk dks çHkkoh rjhds ls fuHkk ldsA lcls vPNh fLFkfr rks vkRefu;eu
dh gksrh gS vkSj ;fn fdlh dkj.k ,slk ugha gks ikrk rks ljdkjh fu;eu dks
vfUre fodYi ds :i esa Lohdkj fd;k tkuk pkfg,A
fiNys Ms<+ lkS o"kks± esa fçaV ehfM;k us viuh uSfrd loksZPprk ds cy ij
vius lkeus vkus okyh lHkh ck/kkvksa dk eqdkcyk fd;k gS] mUgsa ijkftr fd;k gS]
vkSj viuk opZLo LFkkfir fd;k gSA chrs dqN n'kdksa esa bysDVªkfud ehfM;k dk
{ks= cgqr vf/kd O;kid gks x;k vkSj tc og fçaV ehfM;k ds Ms<+ lkS o"kks± dh
lqdhfrZ ds laosx ds lkFk tqM+ x;k rks mlds opZLo ds foLrkj dks vuUrrk fey
x;hA opZLo foLrkj ds vius vyx xq.k&nks"k gksrs gSaA blls lekt esa vf/kd ls
vf/kd yksxksa ls laokn LFkkfir gksrk gS rFkk HkkSfrd vkHkke.My esa o`f) gksrh gS]
∗
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fdUrq blds lkFk gh blls loZ'kfDreku gksus dh xyrQgeh dh lEHkkouk Hkh
jgrh gSA fizaV vkSj bysDVªkfud ehfM;k ¼i=dkfjrk½ ds lkFk Hkh dqN ,slk ?kfVr
gksus yxk gSA os loZ'kfDreku gksus dh vgeU;rk ls xzflr gksrs tk jgs gSaA
i=dkfjrk ds fy, ^lekpkj* dh ifo=rk* ds ek;us vc yqIr gksrs tk jgs
gSaA muesa vius fopkj dks vnkyrh fu.kZ; ds :i esa is'k djus dh ço`fÙk c<+h gSA
dbZ ckj rks os foospd] vfHk;kstd vkSj U;k;/kh'k dh Hkwfedkvksa dks ,d lkFk
fuHkkus yxrs gSaA ,sls ekeyksa dh deh ugha gS tc eqdnek 'kq: gksus ls igys gh
yksxksa dks lekt dh utjksa esa nks"kh lkfcr dj fn;k x;kA dbZ ckj yksx vnkyr
ls llEeku cjh Hkh gks tkrs gSa fdUrq os pwafd ehfM;k ds ek/;e ls lekt dh
fuxkg esa igys gh nf.Mr fd, tk pqds gksrs gSa] blfy, vnkyrh nks"keqfDr
mudh çfr"Bk dks okil ykus esa Hkwfedk ugha fuHkk ikrhA
[kcjksa ls tqM+s rdjhcu lHkh pSuy bl oDr vijk/k ls tqM+h [kcjksa ij
[kkl dk;ZØe is'k dj jgs gSaA Vh-vkj-ih- c<+kus dh vU/kh nkSM+ muds fy, foosd
dks vçlkafxd dj fn;k gSA dkuwu ds çfr Hkh os cgqr laosnu'khy çrhr ugha
gksrsA tTckrh vkSj vksNh Hkk"kk dk çpyu c<+ x;k gSA vkRefu;eu ds fy,
t:jh ifjiDork ls os dkslksa nwj gSaA nwljh [kcjksa ds çLrqrhdj.k dk Hkh dksbZ
iqjlkgky ugha gSA vfr'k;ksfDr vyadkj mudk LFkk;h Hkko gksrk tk jgk gSA
lk{kkRdkj ysrs le; f'k"Vkpkj dh txg iqfyl Fkkus dh iwNrkN dh 'kSyh gkoh
gksrh tk jgh gSA fjiksfVZax ds le; os 'kksd vkSj mRlo ds chp ds uktqd vUrj
dks ugha le>uk pkgrsA mUekn QSykus okyh [kcjksa ds çlkj.k esa lko/kkuh dh
vko';drk ugha eglwl djrsA blh chp [kksth i=dkfjrk dk u;k Lo:i ^fLVax
i=dkfjrk* dkQh yksdfç; gksrk tk jgk gSA ckgjh rkSj ij rks ;g Hkz"Vkpkj ds
fo#) 'ka[kukn tSlk fu:fir fd;k tkrk gS] fdUrq bldks ysdj Hkh dbZ loky
mBus 'kq: gks x;s gSaA
ehfM;k /khjs&/khjs vnkyr dh Hkwfedk dks viukrk tk jgk gSA ;g lekt
vkSj ehfM;k nksuksa ds fy, Bhd ugha gSA eækl mPp U;k;ky; ds eq[; U;k;ewfrZ
,-ih-'kkg us 22 vçSy 2006 dks psUubZ esa vk;ksftr ,d fopkj xks"Bh eas er
O;Dr fd;k fd ehfM;k }kjk eqdneksa dk fopkj.k U;k; gR;k ds rqY; gSA blh
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rjg dk fopkj fczVsu ds Louke/kU; U;k;k/kh'k ykMZ Msfuax us ^'ksfjax dsfedYl
cuke~ QkdeSu** uked eqdnesa esa O;Dr fd;k FkkA ykMZ Msfuax us vius fu.kZ; esa
dgk Fkk fd blesa dksbZ lUnsg ugha fd çsl dh vktknh Lora=rk dh vk/kkjf'kyk
gS fdUrq blds egRo dks ysdj vDlj xyrQgeh gksrh jgrh gSA ykMZ Msfuax us
vkxs dgk fd çsl dh vktknh dk eryc ;g ugha gksrk fd çsl dks fdlh dh
çfr"Bk u"V djus] Hkjkslk rksM+us ;k U;k; dh /kkjk dks nwf"kr djus dh vktknh
nh tk ldrh gSA
Lora= U;k; ç'kklu vkSj Lora= çsl nksuksa esa gh turk ds fgr fufgr gSa
fdUrq çsl dks U;kf;d O;oLFkk esa n[kyUnkth dh vuqefr ugha nh tk ldrhA
vnkyr dh ftEesnkjh gS] vkSj ;g vfHk;qDr dk dkuwuh vf/kdkj Hkh gS fd mlds
eqdnesa dk Lora= o fu"i{k fopkj.k gksA vfHk;qDr dk ;g Hkh dkuwuh vf/kdkj gS
fd tc rd mlds eqdnes dh vfUre lquokbZ u gks tk; rc rd turk ;k
vnkyr ds eu esa mlds çfr iwokZxzg u iSnk fd;k tk;A ;gh dkj.k gS fd
Hkkjr] vesfjdk vkSj fczVsu tSls ns'kksa esa vfHk;qDr dks rc rd funksZ"k ekuk tkrk
gS tc rd fd og nks"kh lkfcr u gks tk;A U;k;ky; voekuuk vf/kfu;e 1971
ds vuqlkj ,slk dksbZ çdk'ku tks fdlh ekeys ds fu"i{k fopkj.k esa ck/kk iSnk
djus okyk gks ;k ck/kk iSnk djus dh ço`fÙk j[krk gks rks mls vnkyr dh
voekuuk ekuk tk,xkA fçaV ehfM;k vkSj bysDVªkfud ehfM;k esa eqdneksa dh
fjiksfVZax esa vke rkSj ij ,slh Hkk"kk bLrseky dh tkrh gS ftlesa fu.kZ; tSlh
Hkk"kk dk bLrseky djrs gq, vfHk;qDr dks nks"kh dj fn;k tkrk gS tks U;k;ky;
ds fu"i{k fopkj.k esa ck/kk iSnk djus ;ksX; ;k ck/kk iSnk djus dh ço`fÙk okyk
gSA blfy, U;k;ky; ds lkeus yfEcr ekeyksa dh fjiksfVZax ds fy, O;kid
vkpkj lafgrk dh vko';drk gSA
U;k;ky; ds lkeus yfEcr ekeyksa dh fjiksfVZax djus okys laokn~nkrk dks
dkuwu ds rduhdh igyqvksa ds ckjs esa tkudkjh gksuk pkfg,A 18 o"kZ ls de
vk;q ds vfHk;qDr cPpksa ;k ;kSu vijk/k dh f'kdkj efgyk ds ckjs esa tkudkjh
nsuk dkuwuh vijk/k gSA blfy, fjiksfVZax ds le; bl lEcU/k esa lko/kkuh cjrh
tkuh pkfg,A mUgsa bl ckr dk Hkh [;ky j[kuk pkfg, fd vkjksih ds vfHk;ksx
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ds ckjs esa fu'pk;Red Hkk"kk dk bLrseky u djsaA ;fn rF;ksa dks çLrqr djuk
t:jh gks rks mls is'k djus ls igys ;g Li"V dj nsa fd os iqfyl fjiksVZ
foospuk ;k yksxksa dh ckrphr ds vk/kkj ij çkIr rF;ksa dks çLrqr dj jgs gSaA
blds fy, ^iqfyl fjiksVZ ds vuqlkj*] fjdkMZ ds vuqlkj* ;k ^vnkyr esa fn;s
x;s c;ku ds vuqlkj* tSlh 'kCnkoyh dk ç;ksx fd;k tkuk pkfg,A blds lkFk
gh vfHk;qDr ds i{k dks Hkh mruh gh çeq[krk nh tkuh pkfg, ftruh vfHk;kstu
ds i{k dks nh x;h gksA fjiksVZj dks rF;ksa dks rksM+&ejksM+dj is'k djus ls cpuk
pkfg,A mUgsa ;g ckr lnSo /;ku esa j[kuh pkfg, fd mudk dke eqdneksa dh
lquok;h djuk ;k mldk fu.kZ; nsuk ugha gSA mUgsa rF;ksa dks mlds ewy :i esa
fu"i{krk iwoZd çLrqr djuk gSA
[kksth i=dkfjrk us dbZ jgL;ksa ls inkZ mBkdj lekt dks egÙoiw.kZ
lwpuk,a nh gSaA fLVax i=dkfjrk ds :i esa mldk ,d u;k :i lkeus vk;k gSA
;g ,d rjg dh xqIr dk;Zokgh gksrh gS ftlesa fjiksVZj Hkz"Vkpkj ds nq"pØ esa
Nn~e :i ls 'kkfey gksus dk fn[kkok djds xSj dkuwuh xfrfof/k;ksa dks mtkxj
djrk gSA rgydk MkV dke ls ysdj lkaln fuf/k ds mi;ksx esa O;kIr Hkz"Vkpkj
rd] vc rd blds dbZ vyx&vyx laLdj.k vk pqds gSaA blds dkuwuh vkSj
uSfrd igyqvksa ij cgl vHkh Hkh tkjh gSA fczVsu bl rjg ds vuqHkoksa ls xqtj
pqdk gS rFkk muds vuqHko gekjs fy, çklafxd gks ldrs gSaA ,slk gh ,d ekeyk
^n laMs VkbEl* ls tqM+k gqvk gSA
fczVsu ds ,d v[kckj ^n laMs VkbEl* us 10 tqykbZ 1994 ds vad esa dqN
lkalnksa ds ckjs esa ,d [kcj çdkf'kr dh ftlesa fLVax dk;Zokgh ds ek/;e ls ;g
lkfcr fd;k x;k Fkk fd dbZ lkalnksa us laln esa ç'u iwNus gsrq ,d gtkj ikSaM
fj'or ds :i esa fy;k FkkA nks datjosfVo lkalnksa dks rqjUr fuyfEcr dj fn;k
x;kA 13 tqykbZ dks bl fo"k; ij tc gkml vkQ dkeUl esa cgl gq;h rks dbZ
lkalnksa us ehfM;k ds uSfrd vkSj dkuwuh vf/kdkj ij ç'u [kM+s fd;sA ekeyk
^çsl f'kdk;r vk;ksx* ds lkeus igqapk] tgka v[kckj ds Åij vkpkj lafgrk
rksM+us dh f'kdk;r dh x;hA
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fczVsu dk ^çsl f'kdk;r vk;ksx* dkuwu }kjk LFkkfir laLFkk ugha gS] fdUrq
vius fu"i{k dk;ks± ls mlus cgqr çfr"Bk gkfly dh gSA ;g i=dkfjrk }kjk
vkRefu;eu ds fy, LFkkfir dh x;h laLFkk gSA lekpkj i=ksa ds lEiknd blds
lnL; gSa rFkk lcdh lgefr ls vkpkj lafgrk cukbZ x;h gSA bl lafgrk ds iSjk
7 esa dgk x;k gS fd dksbZ Hkh i=dkj nqO;Zins'ku ;k Ny ls fdlh [kcj ;k
QksVks dks gkfly ugha djsxkA tc rd yksdfgr esa ,slk djuk vko';d ugha gks]
fdlh nLrkost ;k fp= dks mlds ekfyd dh vuqefr ds fcuk ugha gVk;k tkuk
pkfg, rFkk [kcj gkfly djus ds fy, Ny&diV dk ç;ksx rHkh vuqeU; gS tc
yksdfgr esa ,slk djuk t:jh gks ;k nwljh fdlh vU; lk/ku ds ç;ksx }kjk mls
gkfly djuk lEHko ugha gksA blh rjg iSjk 5 esa i=dkjksa ls vis{kk dh x;h gS
fd tc rd yksdfgr esa ,slk djuk t:jh ugah gks os Nn~e vkSj xksiuh;
rkSj&rjhdksa ls [kcj gkfly u djsa vksj u gh bl rjg ls çkIr dh x;h fdlh
[kcj dks çdkf'kr djsaA iSjk 5 ls 7 esa Ny&diV dks dsoy rHkh ekU;rk nh
x;h gS tc og yksdfgr esa gksA yksdfgr esa iSjk 18 esa ifjHkkf"kr fd;k x;k gSA
iSjk&18 esa yksdfgr ds vFkZ dks Li"V djrs gq, dgk x;k gS fd tc
lekpkj dk ladyu blfy, fd;k tk jgk gks fd fdlh vijk/k dk lqjkx
yxkuk gks ;k mls mtkxj djuk gks ;k tc tu LokLF; ;k lqj{kk ds fgr esa
,slk djuk t:jh gks ;k tc turk ds fdlh O;fDr ;k laxBu }kjk xqejkg
fd, tkus ls cpkus ds fy, lwpuk gkfly djuk t:jh gks rks bu mn~ns';ksa ds
fy, çkIr dh x;h lwpuk dks yksdfgr esa gkfly dh x;h lwpuk ekuk tk,xkA
çsl f'kdk;r vk;ksx us lHkh i{kksa ij xkSj djrs gq, 17 tqykbZ] 1994 dks vius
fu.kZ; esa dgk fd ^n laMs VkbEl* us [kcj dks gkfly djus ds fy, tks Nn~e
rjhdk viuk;k Fkk og vkpkj lafgrk dk mYya?ku ugha Fkk] D;ksafd gkfly dh
x;h lwpuk iSjk&18 esa ifjHkkf"kr yksdfgr dh vis{kkvksa ds vuq:i Fkh rFkk mls
vU; fdlh nwljh rjg ls gkfly ugha fd;k tk ldrk FkkA vc pwafd gekjs
bysDVªkfud ehfM;k ds fLVax vkijs'kuksa ij Hkh vaxqyh mBuh 'kq: gks x;h gS]
vr% gesa Hkh fczfV'k çsl dkSafly ds iSjk&5 rFkk iSjk&7 dks viuh vkpkj lafgrk
esa 'kkfey dj ysuk pkfg,A iSjk&18 ds yksdfgr dh ifjHkk"kk esa ,d 'krZ ;g
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tksM+us dh vko”;drk gS fd fLVax vkijs'ku djus okys dk dksbZ vkfFkZd ;k
ykSfdd fgr ugha gksuk pkfg,A Hkkjr esa bysDVªkfud ehfM;k ij vkjksi yxus
yxk gS fd os fLVax dk;Zokfg;ksa dks yksdfgr esa ugha cfYd vius fgr esa Vh-vkjih- c<+kus ds fy, djrs gSa vkSj mudh utj mlds ek/;e ls gksus okyh djksM+ksa
:i;s dh dekbZ ij jgrh gSA vr% yksdfgr esa fd, tkus okys fLVax vkijs'kuksa
dks dsoy rHkh U;k;kuqer ekuk tk,] tc mls vatke nsus okys yksxksa ds vkfFkZd
;k vU; fgr u tqM+s gksaA
Hkkjrh; ehfM;k lekpkjksa rFkk fp=ksa ds çdk'ku ds ekeys esa Hkh ifjiDo
ugha gks ik;k gSA ,sls lekpkj tks lkekftd }s"k QSykrs gksa ;k ftuls lekt esa
Hk; vkSj vkrad dk ekgkSy curk gks] mUgsa fn[kkus ;k çdkf'kr djus esa
vkRekuq'kklu dh vko';drk gksrh gSA muls lekt dk dksbZ fgr ugha gksrk
cfYd dbZ ckj mlls lkekftd fgrksa dks Bsl igqaprh gSA mnkgj.k ds fy,
xks/kjk vkSj mlds ckn ds naxksa ds ckjs esa tks Nkik ;k fn[kk;k x;k og dbZ ckj
vfrjsd dh lhek rd igqap x;kA mlds Bhd myV vesfjdk esa 11 flrEcj dks
gq, vkradh geys esa ;k fMLdojh;ku ds nq?kZVukxzLr gksus ds ckn 'kk;n gh
fdlh O;fDr ds 'ko dks ehfM;k esa çdkf'kr fd;k x;k gksA gesa ,sls ekeyksa esa
vkRefu;eu djus dh t:jr gS rFkk 'kksd vkSj nq?kZVuk rFkk lkekftd fgalk dh
[kcjksa dks ;FkklEHko la{ksi esa rFkk dsoy 'kksd vkSj nq%[k ds ifjos'k esa fn[kk,
tkus dh laL—fr fodflr djus dh vko';drk gS] rkfd lekt dks tkudkjh
nsus dk mn~ns'; Hkh iwjk gks tk, vkSj lekt ij mldk çfrdwy çHkko Hkh u
iM+sA
gekjs ns'k esa çsl dkSafly vkWQ bafM;k dk dkuwuh <kapk gSA çsl ifj"kn
vf/kfu;e1 ds vUrxZr mls vkpkj lafgrk rS;kj djus dk vf/kdkj fn;k x;k gSA
vius bl vf/kdkj dk ç;ksx djrs gq, ifj"kn us vkpkj lafgrk rS;kj dh gSA
,MhVlZ fxYM vkWQ bafM;k us Hkh 20 fnlEcj 2002 dks ,d vkpkj lafgrk tkjh
dhA blds vykok çsl dkSafly us le;&le; ij t:jh fn'kk&funsZ'k tkjh fd;s
1

1978 dh /kkjk 13¼2½ ¼[k½
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gSaA lHkh txg eksVs rkSj ij ,d tSlh ckrsa dgha x;h gSaA tSls xyr] vk/kkjghu]
v'kksHkuh;] fnXHkzfer djus okys ,d i{kh;] ekugkfudkjd ;k v'yhy lekpkj u
çdkf'kr fd, tk,aA lekpkj ladyu esa /kks[ks dk lgkjk ugha fy;k tk;A
lkEçnkf;d ruko egkekjh ;k çk—frd çdksi ls tqMh+ gqbZ [kcjksa ds çdk'ku esa
lko/kkuh cjrh tk;A fgald xfrfof/k;ksa dks efgekeafMr u fd;k tk, rFkk
lrhizFkk vkSj nwljh vU; lkekftd dqjhfr;kas o vU/kfo'oklksa dks c<+kok u fn;k
tk;A nq%[k vkSj fo"kkn ds {k.kksa esa QksVksxzkQjksa }kjk ?kqliSB ls gj gkyr esa
ijgst fd;k tk; vkSj viuh pwd ds fy, {kek ekaxh tk;A nwljs ns'kksa tSls
LohMu] baXySaM] vesfjdk rFkk Ýkal esa Hkh ehfM;kdehZ ds fy, deksos'k blh rjg
dh vkpkj lafgrk,a gSaA
vkpkj lafgrk dh lcls cM+h detksjh vkSj dHkh&dHkh lcls cM+h rkdr ;g
gksrh gS fd os vkRefu;eu ds uSfrd ekxZ funsZ'k gksrs gSaA os vnkyrksa ds ek/;e ls
ykxw djus ds fy, vk'kf;r ugha gksrsA bldh viuh lhek ;g gksrh gS fd ifjiDo
lksp ds yksxksa ds fy, cuk;h tkrh gSA uSfrdrk] çfr"Bkoku O;fDr dh lcls cM+h
rkdr gksrh gSA ;g mls vts; cuk nsrh gSA i=dkfjrk jkT; O;oLFkk dh rjg gh
çfrf"Br gSA blfy, vkpkj lafgrk dks r; djus] mlesa la'kks/ku djus rFkk mls
v|ru cukus ds lkFk gh lkFk vkpkj lafgrk dk bZekunkjh iwoZd ikyu djus okyk
pfj= fodflr djus dh vko';drk gS] rkfd ek[kuyky prqosZnh vkSj fo".kq
ijkM+dj tSls yksxksa }kjk vftZr yksd fo'okl cjdjkj jg lds rFkk muds }kjk
gkfly lEeku dkyt;h gksA vkpkj lafgrk rFkk mldk dBksjrkiwoZd ikyu
blfy, Hkh t:jh gS fd ehfM;k ij vadq'k yxkus ds fy, vfUre fodYi ds :i esa
lekt dks dkuwu dk lgkjk u ysuk iM+sA

***************
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**laoS/kkfud vO;kd`rkfu**
v'kksd esgrk∗
ÞHkkjr ds lafo/kku ds varxZr lalnh; fo'ks"kkf/kdkj ,oa mUeqfDr;k¡]
laoS/kkfud in /kkjd O;fDr dh ukxfjdrk] lEink dk vf/kdkj]
vYila[;d dkSu gS] vkSj dkSu lh laLFkk vYila[;d f'k{kk laLFkk gS vkfn
dqN ,sls fo’k; gSa ftu ij lqLi’Vrk ds lkFk lafo/kku dk eurO; izdV
ugha gksrk vFkkZr~ os vO;kd`r ¼vLi’V½ gSaAß

fo”o bfrgkl esa ftu egkiq#’kksa ds oSpkfjd vkUnksyuksa dk lokZf/kd izHkko
iM+k muesa egkRek cq) dk eq/kZU; LFkku gSA gtkjksa o"kZ i'pkr~ Hkh fo'o esa ckS)
la[;k esa rhljs LFkku ij gSa rFkk izkP; Hkwe.My esa lokZf/kd gaSA rFkkxr cq) us
dqN iz'uksa ds mÙkj vius thou dky esa dHkh ugha fn;s ftUgsa vO;kd`r ds :i esa
tkuk tkrk gSA ckn esa muds vuq;kf;;ksa us vius&vius <ax ls bu iz”uksa ij
muds ekSu dks ifjHkkf’kr djus dk iz;kl fd;kA ckS) erkoyfEc;ksa ,oa lEiw.kZ
nk”kZfud txr ds fy, egkRek cq) dk ;g ekSu vkt Hkh “kkL=kFkZ ,oa
okn&fookn dk fo’k; cuk gqvk gSA
Hkkjrh; lafo/kku ds flagkoyksdu }kjk Hkh dqN ,sls iz'u lkeus vkrs gSa
tks vO;kd`rkfu ds :i esa xgu ehekalk ,oa Li’Vrk dh ekax djrs gSaA
Hkkjrh; lekt] ge Hkkjr ds yksx] tc Hkh bu iz'uks dks iw¡Nrs gSa rks
Hkkjrh; lafo/kku ds fofHkUu LrEHk o laxBu ekSu /kkj.k dj ysrs gaS] vkSj dksbZ
Li’V mÙkj izkIr ugha gksrkA budk dksbZ Li"Vhdj.k Hkh ugh gSA iz'uksa dks
vuns[kk djuk] mRrj Vky nsuk ;k Li"V er nsus ls drjkuk lekt ds
vkUrfjd ftKklk dh “kkfUr ugha dj ldrkA
vkb;s] bu laoS/kkfud vO;kd`rkfu dk voyksdu djsaA
lalnh; fo'ks"kkf/kdkj ,oa mUeqfDr;k¡ %&

∗

vf/koDrk mPp U;k;ky;] bykgkckn] iwoZ eq[; LFkk;h vf/koDrk] mRrj izns'k
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vuqPNsn 105] laln ,oa mlds lnL;kas dks fo'ks"kkf/kdkj] mUeqfDr;k¡ ,oa
'kfDr iznku djrk gS] ftuds vuqlkj vkt Hkh Hkkjr esa lafo/kku ds izkjEHk esa
fczfV”k ikfyZ;kesUV ds gkml vkQ dkeUl ds fo'ks"kkf/kdkj ds izfr funsZ'k gS rFkk
Hkkjr esa lkalnks dks ogh fo'ks"kkf/kdkj vkSj 'kfDr;kW nh x;h gSa tks fczVh'k
ikfyZ;kesUV ds lnL;kssa dh 26 Qjojh 1950 ds rqjUr i'pkr FkhA1 loZizFke
lpZykbV dsl esa lEiknd 'kekZ dks fo'ks"kkf/kdkj Hkax djus ds fy;s nf.Mr fd;k
x;k rc mPpre U;k;ky; us fu.kZ; fn;k fd lnu dks viuh dk;Zokgh izdk'ku
fu"ks/k djus dk fo'ks"kkf/kdkj gSA2 djaft;k dks fCYkV~t~ esa lnu ds lnL; dh
xfjek ds izfrdwy fy[kus dk n.M fn;k x;k] lqcze.;e Lokeh dks betZsUlh es
jkT; lHkk ls fu"dkflr fd;k x;k] mlds i'pkr~ bfUnjk xk¡/kh dks 1979 es
fu"dkflr fd;k x;kA jktkjke iky lfgr X;kjg lnL;ksa dks fu"dkflr djus
dk Hkh ekeyk gS tks Vh0oh0 fLVax vkijs'ku **nzks.k** dh ifj.kfr FkhA
oSls rks jk"Vªifr ds }kjk ds'ko flag ds okn esa funsZ'k la[;k 1 esa fn;s
x;s fu.kZ; ls ;g Li"V gks x;k gS fd ewykf/kdkj ,oa fo'ks"kkf/kdkj es la?k"kZ gksus
ij lefUor vFkkZUo;u fd;k tkuk pkfg;sA3 ysfdu] fo"k; ;g gS fd D;k
lalnh; fo'ks"kkf/kdkj laln ds lnL;kas dks fj'or ysus rFkk laln es xSj dkuwuh
dk;Z djus dh NwV nsrk gSA nwjn'kZu ij iwjh nqfu;k us ns[kk fd lkalnksa dks
djksM+ksa :i;s dh fj'or nh x;hA laln esa gYyk gqvk] ysfdu dgh fdlh Hkh
laoS/kkfud LrEHk] ;k laLFkk us ,der es fojks/k ugh fd;kA yksdlHkk v/;{k ekSu
Lohd`fr ds |ksrd cusA lalnh; lfefr us dgk] dksbZ nks"kh ugh vkSj lcdks NksM+
fn;kA nwjn'kZu pSuyksa us Hkh lp fNikus es ;ksxnku fd;kA dgha dksbZ vkokt
ugha] dgha dksbZ dkuwu ughA lHkh vius&vius nkf;Rokas ls drjk jgs gaSA vius
dÙkZO;kas ls foeq[k gSaA loZ= ,d vthc lk ekSu gS] dksbZ mRrj nsus ds fy;s rS;kj
ugh gSA

1

jktkjke iky cuke Lihdj (2007 III SCC P-184)
(AIR 1959 SC 395 )
3
(AIR 1965 SC 745) A
2
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;gk¡ rd fd mPpre U;k;ky; us >kj[k.M eqfDr ekspkZ fj'or dk.M esa
fu.kZ; fn;k fd laln lnL; dks fj'or nsus dk dke laln es gksrk gS rks mls
U;k;ky; vfHk;ksftr Hkh ugh djsxkA4
laln ds fdlh Hkh vuqPNsn dk mÌs'; Hkz"Vkpkj QSykuk ugh gks ldrkA
dksbZ Hkh lkaln@fo/kk;d vxj fdlh vkijkf/kd xfrfof/k ;k "kM~;U= es Hkkx
ysrk gS rks fo'ks"kkf/kdkj dk gdnkj dnkfi ugh gks ldrkA og laj{k.k fn;s
tkus ;ksX; ugha gS] ;g iki gS] ftldk dksbZ izk;f'pr ughaA fQj D;ksa ;g
laoS/kkfud vO;kd`rkfu] ;g ekSu D;ksa \
laoS/kkfud in /kkjd dsoy Hkkjrh; ewy dk ukxfjd %&
vHkkjrh; ukxfjd ftUgksaus ckn esa Hkkjr dh ukxfjdrk ys yh gks ;k
fons”kksa esa mRiUu ukxfjd ftuds ekrk&firk ;k nknk&nknh Hkkjr ds ukxfjd gksa
fd Hkkjr esa mPp inksa] ;Fkk jk"Vªifr] mijk"Vªifr] iz/kkuea=h ;k Hkkjr ds eq[;
U;k;k/kh'k] dks /kkj.k djus dh ;ksX;rk dk eqn~nk jk"Vªh; ifjppkZ ds mijkar xgu
jktuSfrd izfØ;k }kjk ijhf{kr fd;k tkuk pkfg;sA5
jkT; ds nks rRo gS & ,d HkkSxksfyd {ks=] nwljk ml {ks= es fuokl djus
okyk ekuo leqnk;A mles rhu izdkj ds O;fDr gksrs gSa & ukxfjd os O;fDr
gksrs gSa tks jkT; ds iw.kZ lnL; gSa vkSj jkT; ds izfr fu"Bk j[krs gSA ukxfjdksa
dks lHkh flfoy ,oa jktuSfrd vf/kdkj gksrs gSaA nwljk izdkj mUk O;fDr;ksa dk
gksrk gS tks fdlh vU; jkT; ds ukxfjd gksrs gSa ysfdu ;gk¡ fuokl djrs gSaA
bl izdkj ds fuokfl;ksa ds laoS/kkfud vf/kdkj lhfer gksrs gaSA mnkgj.k ds fy;s
Hkkjr esa lHkh dks izk.k ,oa nSfgd LorU=rk dk vf/kdkj gS] ysfdu vuqPNsn 19 esa
mfYyf[kr LorU=rk dk vf/kdkj dsoy ukxfjdks dks gSA
iz'u mBrk gS fd D;k ,sls vU;ns'kh; O;fDr dks tks tUe ls rks Hkkjr dk
ukxfjd u gks] ysfdu ifjfLFkfrtU; dkj.kkas ls jkT; ds izfr fu"Bk fn[kkdj
4
5

(AIR 1998 SC 2120 )
4.21 of Report of NCRWC Volume (1) P- 141).
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Hkkjr dh ukxfjdrk izkIr dh gks rks ,sls O;fDr dks lHkh flfoy rFkk jktuSfrd
vf/kdkj ds lkFk&lkFk Hkkjrh; loksZPp laoS/kkfud inks ij vklhu gksus dk
vf/kdkj Hkh feyuk pkfg;sA ,slk izoxZ Hkkjr ess cgqr NksVk gS] ysfdu iz'u
jk"Vªh; ifjppkZ gsrq egRoiw.kZ gSA
22 Qjojh 2000 dks Hkkjrh; lafo/kku ds dk;Z dh leh{kk gsrq ,d jk"Vªh;
vk;ksx cuk;k x;k] ftlds v/;{k Hkkjr ds iwoZ eq[; U;k;k/kh'k oSadV psyS;k
ukfer fd;s x;s] lkFk gh nl vU; x.kekU; vk;ksx ds lnL; Hkh ukfer gq;sA
bl vk;ksx ds lEeq[k mijksDr iz'u Hkh lanfHkZr FkkA vk;ksx ds lnL; Jh
ih0,0 laxek Li"V :i ls mijksDr fo"k; ij Hkh vk;ksx dk er pkgrs FksA oSls
rks bl iz'u ij vk;ksx ds vU; lnL; Hkh fopkj&foe'kZ gsrq lger Fks] ysfdu
dsoy izfrfØ;k ds Hk; ls vk;ksx ekSu jg x;kA vk;ksx ds ,d lnL; Lo;a
fjiksVZ es gh dgrs gSa & ** gesa bl fo"k; ij vk;ksx dk er vo'; nsuk pkfg;s
Fkk u fd ** Q~;wtheksjh** tSlh nq?kZVuk dk bUrtkj djuk pkfg;sA6 tc vk;ksx
;g Lohdkjrk gS fd lokZsPPk laoS/kkfud inksa ij ewy Hkkjrh; ukxfjdkas ds vklhu
gksus dk iz'u ,d egRoiw.kZ xgu jk"Vªh; fpUru dk fo"k; gS rc og bl iz'u
ij jk"Vªh; Lrj ij fopkj&foe'kZ dj viuk er nsus ds nkf;Ro ls D;ksa ihNs gVk
\ D;ksa vk;ksx ds ,d lnL; laxek dks R;kxi= nsuk iM+kA jk"Vªh; laoS/kkfud
vk;ksx fdu dkj.kkas ls dsoy vkg~oku djrk gS fd & " The issue of eligibility of
non indian born citizen or those whose parents or grand parents were citizen of India
to hold high officers in the real in such as President, Vice-President, Prime Minister
and Chief Justice of India should be examined in depth through a political process
after a national debate "7

D;ksa jk"Vª dh laoS/kkfud laLFkk;sa mijksDr iz'u dks vO;kd`rkfu ekurh gSaA
lEink dk vf/kdkj

6
7

Additional Note to Report Valume (I) P- 386 )
4.21 of Report of NCRWC Volume (1) P- 141).
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Hkkjrh; lafo/kku es

Right to Property

lHkh ukxfjdksa dks fn;k x;k gSA 44

osa la'kks/ku ls iwoZ ;g vuqPNsn 31 esa ewykf/kdkj Fkk] rRi'pkr~ vuqPNsn 300 ¼,½
es laoS/kkfud vf/kdkj gSA
vuqPNsn 31] 14] 19 ds viokn esa /kkjk 31

(A) (B) (C) (D)

tksM+h x;hA ;s

vuqPNsn dsoy nl iUnzg iafDr;ksa ds gSa] ysfdu bu /kkjkvks ij fopkj foe'kZ esa
mPpre U;k;ky; dk vf/kdre le; yxk gksxkA mPp U;k;ky;ks esa yxs le;
dh x.kuk ugh dh tk ldrhA mPpre U;k;ky; dh lcls fo'kky rsjg
U;k;k/kh'kkas dh U;k;ihB us bl ij fopkj fd;kA8 rRi'pkr dbZ izeq[k fu.kZ;
vk;s] ysfdu ds'kokuUn ,oa vU; fu.kZs;kas esa D;k fu/kkZfjr gqvk] mldk D;k vFkZ
gS] D;k izHkko gS] bl ij erHksn vHkh Hkh lekIr ugh gqvk gSSA
vuqPNsn 19
property”

(A) (6)

es lHkh ukxfjdks dks

“To acquire hold and dispos

Fkk] ftls 44osa la'kks/ku ls 1978 es vuqPNsn 31 ds lkFk&lkFk fujflr

fd;k x;kA
mYys[kuh; gS fd mPpre U;k;ky; dh X;kjg lnL;h; ihB us
vfHkfuf.kZr fd;k gS fd vuqPNsn 14] 19 ,oa 21 ,d Lo.kZ f=dks.k cukrs gSa]
ftudh dlkSVh ij laoS/kkfud la'kks/kuksa dks Hkh ijhf{kr fd;k tkuk pkfg;sA9
vxj ,slk gS rks D;k mijksDr ifjisz{; es lEifÙk dk vf/kdkj vius vki
esa ,d egRoiw.kZ laoS/kkfud vf/kdkj ugh cu tkrkA
ysfdu vkt Lo;a mPpre U;k;ky; vius igys ds lHkh fu.kZ;ksa dk
iqujh{k.k dj fopkj dj jgk gS fd

Right to Property

,d ekuo vf/kdkj gS rc

rks ;g ewy vf/kdkj ls Hkh Åij gSA
tc ;g gj ukxfjd dk nkf;Ro gS fd viuh le`) ijEijk rFkk lk>k
laLd`fr dk lEeku o laj{k.k djs rFkk tu lEifÙk dks lqjf{kr j[ks rFkk
8
9

AIR 1973 SC 1461 )
vks0,y0 dksYgkA
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izkd`frd okrkoj.k] ou] >hy] unh] oU; tho d j{kk djs vkSj izkd`frd lEink
dk lao/kZu djs] rc D;k

Right to Property

dk vFkZ dsoy HkkSfrd lEifÙk gS ;k

mld HkkokFkZ leLr lEink ls gSA
ge lHkh Hkkjrh; laoS/kkfud lokZsPp laxBu D;ksa Hkkjrh; lEink ds
laj{k.k] lao/kZu ,oa leqfpr] lE;d~ nksgu ds izfr ekSu gSa \ lHkh ukxfjdkas dks
lao/kZu o laj{k.k ds lkFk&lkFk lEink dk laoS/kkfud ewy vf/kdkj iznku fd;k
tkuk vkt dh vko'drk gSA
/keZ o laLd`fr
vuqPNsn 29 vkSj 30 vYila[;dksa dks dqN vf/kdkj iznku djrs gSaA
vuqPNsn 30 fo'ks"k :i ls ;g mYys[k djrk gS fd vYila[;dkas dks viuh :fp
dh f'k{kk laLFkkvks dh LFkkiuk vkSj iz'kklu dk vf/kdkj gksxkA ,slh LkaLFkkvks dks
lkekU;r;k vYila[;d f'k{kk laLFkk dgk tkrk gSA fdUrq ,slk izrhr gksrk gS fd
vYila[;d dkSu gS] vkSj dkSu lh laLFkk vYila[;d f'k{kk laLFkk gS] bu iz'uksas
dk dksbZ Li"V mRrj ugh gSA
bl fo"k; ij dsjy f'k{kk fo/ks;d10 ls ysdj lsaV LVhQUl dkyst**11 rd
cgqr ls fu.kZ; gq;s ftu ij fof/kosÙkkvksa dk /;ku vkdf"kZr gqvk gSA fQj Hkh bu
nks vfHkO;fDr;kssa dh dksbZ Li"V ifjHkk"kk lkeus ugh vk;h gSA bu fofu'p;ksa dk
,d nq[kn izHkko ;g gS fd vYila[;dksa dks cgqla[;dksa dh rqyuk es vf/kd
vf/kdkj fn;s tk jgs gaSA vaxszth ds izfl) ys[kd tktZ vksjfoy ds eqgkojs es
dgsa rks vYila[;dksa dks vf/kd leku cuk fn;k x;k gSA blls vYila[;dokn
dk tUe gqvkA ;gh ugha fganw lekt ds dqN laiznk;ks us Hkh foo'k gksdj ;g
ekax dh fd mUgs vYila[;d dk ntkZ fn;k tk;sA12 mPPkre U;k;ky; us
jked`".k fe'ku ds vYila[;d gksus ds nkos dks vLohdkj djrs gq;s ;g dgk fd
10

AIR 1957 SC 956 11
AIR 1992 SC 1630
12
AIR 1995 SC 2089; (1995) 4 SCC
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Lokeh jked`".k vkSj muds f'k"; Lokeh foosdkuan us tks mins'k fn;k Fkk og fganw
/keZ ls fHkUu dksbZ /keZ ugh Fkk] og fganw /keZ gh FkkA mÌsf'kdk esa jk"Vª dh ,drk
vkSj v[kaMrk dk mn~?kks"k gSA vuqPNsn 14 esa lerk dh izR;kHkwfr gSA vuqPNsn 15
/keZ ds vk/kkj ij foHksn dks izfrf"k) djrk gSA fQj Hkh gekjs ns'k es ;g fLFkfr
gS fd vYila[;dkas dk vyx cus jgus vkSj jk"Vª dh eq[;/kkjk esa u tqM+us esa
fufgr LokFkZ gSA vYila[;dksa dks dqN fo'ks"kkf/kdkj gSa tks cgqer okys fganw
lekt dks ughA foHkktu ds ekxZ ls ,drk dh izkfIr ugh gksrhA vYila[;dksa ds
izfr U;k; djus dk vFkZ cgqla[;dkas ds izfr vU;k; djuk ugh gSA
mPpre U;k;ky; usa13 ¼5 U;k;k/kh'kks dh ihB½ 1993 esa fuEufyf[kr iz'u
fo'kkyrj U;k;ihB dks fufnZ"V fd, %
1-

vuqPNsn 30 esa vYila[;d vfHkO;fDr ls D;k vfHkizrs gS vkSj
mldh varoZLrq D;k gS \

2-

vYila[;d f'k{kk laLFkk ls D;k vfHkizsr gS vkSj dksbZ laLFkk
vYila[;d gS ;k ugh bldks tk¡pus dh dlkSVh D;k gS \

3-

D;k lsaV LVhQsUl dk fu.kZ; lgh gS \

lsaV LVhQsUl esa ;g vfHkfu/kkZfjr gqvk fd jkT; ;k fo'ofo|ky; ;g
mica/k ugh dj ldrk gS fd vYila[;d f'k{kk laLFkk esa izos'k xq.kkxq.k ds
vk/kkj ij fn;k tk,xkA U;k;ihB dks ,slk izrhr gqvk fd og fu.kZ; xyr FkkA
U;k;ihB dks ;g funsZ'k mfpr ugh tku iM+k fd vYila[;d laLFkk;sa dqy
LFkkukas ds 50 izfr'kr rd vius leqnk; ds O;fDr;kssa dks izos'k ns ldrh gSA
rnuqlkj ekpZ 1994 esa lkr U;k;k/kh'kksa dh ,d ihB xfBr dh x;h FkhA
bl ihB us lkr iz'u cuk,A 1997 esa dqN vU; i{kdkj Hkh U;k;ky; ds le{k
izLrqr gq,A ml U;k;ihB us ekeys dks 11 U;k;k/kh'kkas dh fo'kkyrj ihB dks
fufnZ"V fd;kA 1995 es ;g ekeyk 11 U;k;k/kh'kksa ds dh ihB ds le{k j[kk
13

Vh0,e0,0 ikbZ QkmaMs'ku cuke dukZVd jkT; ¼1993½ 4 ,l0lh0lh0 286
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x;kA fdarq dqN lIrkg ckn U;k;ihB fo?kfVr dj nh x;hA14 yach izfr{kk ds
ckn mPpre U;k;ky; dh 11 U;k;k/kh'kksa dh ihB us bl fo"k; dh lquokbZ djds
lu~ 2002 esa fu.kZ; fn;k15A ftlesa ;g vfHkfu/kkZfjr gqvk %
1-

f'k{kk laLFkkvks dh LFkkiuk djus vkSj mUgs iz'kkflr djus dk vf/kdkj
izR;sd ukxfjd dk gSA16 ;g vf/kdkj vYila[;dksa dks fofufnZ"V :i ls
vuqPNsn 30 ds v/khu fn;k x;k gSA ;s vf/kdkj dsoy vYila[;dksa ds
ugh gaSA ;s lcdks miyC/k gSaA

2-

**Hkkf"kd vYila[;d** vkSj ** /kkfeZd vYila[;d ** dkSu gSa bldh
vo/kkj.kk djus ds fy;s jkT; dks bdkbZ ekuuk gksxkA

3-

vuq0 30 ds v/khu vYila[;dksa ds vf/kdkj es o`fÙkd laLFkk,a ¼bathfu;jh]
vk;qfoZKku vkfn ½ Hkh vkrh gaSA

4-

ftu vYila[;d laLFkkvkas dks jkT; ls foÙkh; lgk;rk ugh feyrh gS
muesa Nk=ksa ds izos'k dks jkT; ;k fo'ofo|ky; fofu;fer ugha dj ldrk
gS] fdUrq og vgZrk vkSj ik=rk dh U;wure 'krsZa fofgr dj ldrk gS]
D;ksafd ;g fo|k ds Lrj ds fgr esa gSA

5-

jkT; ls lgk;rk izkIr vYila[;d f'k{kk laLFkk dks vYila[;d oxZ ds
Nk=ksa dks izos'k nsus dk vf/kdkj gS] fdUrq jkT; ljdkj mlls ;g vis{kk
dj ldrh gS fd ;qfDr;qDr la[;k esa vU; Nk=ksa dks Hkh izos'k fn;k tk,A

6-

vYila[;d laLFkk izos'k ds fy;s viuh Lo;a dh izfØ;k ;k i)fr viuk
ldrh gS] fdUrq ;g izfØ;k _tq vkSj ikjn'khZ gksuh pkfg,A O;kolkf;d
vkSj mPp f'k{kk laLFkkvkas esa izos'k xq.kkxq.k ds vk/kkj ij gh gksuk pkfg,A

7-

jkT; ;g mica/k dj ldrk gS fd lgk;rk izkIr laLFkkvksa esa lekt ds
nqcZy oxksZa dk /;ku j[kk tk,A

14

ds0,u0 xks;y] estkfjVht+ jkbV Vw ,LVkfCy'k ,aM ,MfefuLVj ,tqds'kuy bafLVV~;w'kUl] 38
ts0vkbZ0,y0vkbZ0 283 ¼1996½
15
Vh0,e0,0 ikbZ QkmaMs'ku cuke dukZVd jkT; ¼2002½ 8 ,l0lh0lh0 712
16
¼vuq0 19 ¼1½ ¼N½ vkSj 26½
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8-

ftu laLFkkvksa dks lgk;rk ugh nh tkrh gS mu ij fu;a=.k U;wure gksuk
pkfg,A

9-

fcuk lgk;rk okyh laLFkk;sa dqN Hkh Qhl izHkkfjr dj ldrh gSa] fdUrq
dksbZ Hkh laLFkk izfrO;fDr ¼dsfiVs'ku½ Qhl ugh ys ldrhA

10-

LksaV LVhQu egkfo|ky; ds fu.kZ; dk vk/kkj lgh gS] fdUrq izos'k ds fy;s
dBksj izfr'kr la[;k ugh r; dh tk ldrhA ¼blesa 50 izfr'kr LFkku
vYila[;dkas ds fy;s vkjf{kr j[kus dh NwV nh x;h FkhA bls vc lekIr
dj fn;k x;kA bl izdkj bls Hkkxr% myV fn;k x;k½A

11-

mUuhd`".ku es tks Ldhe cukbZ xbZ og lafo/kku fo#) Fkh] fdUrq ;g
fl)kar mfpr gS fd izfrO;fDr Qhl ugha gks vkSj f'k{kk dk mÌs'; ykHk
dekuk ugh gksA ¼bl fu.kZ; dks Hkh Hkkxr% myV fn;k x;k½A
Vh0,e0,0 ikbZ vkSj bLykfed ,dsMeh ds i'pkr~ Hkh ;g iz'u fd D;k

vYila[;d laLFkk izos'k ds fy;s ijh{kk ys ldrh gS ;k ugha vkSj dqN vU;
iz'uksa dk mÙkj Hkh Li"V ugh FkkA 2004 esa ;s iz'u ,d o`gÙkj U;k;ihB dks
fufnZ"V fd, x,A17
ikbZ QkmaMs'ku] bLykfed ,dsMeh vkSj vU; fu.kZ;ksa es tks vfHkfu/kkZfjr
fd;k x;k Fkk mlesa Li"Vrk ugha FkhA muls mRiUu lansgksa dk fujkdj.k djrs
gq;s eq[; U;k;k/kh”k Jh ykgksVh us18 ds okn esa 7 U;k;k/kh'kksa dh ihB dh vksj ls
vusd fcanqvks dks Li"V djrs gq;s fuEufyf[kr fl)kUr izfrikfnr fd;s %
1-

jkT;] ikjnf'kZrk vkSj xq.kkxq.k ds vk/kkj ij izos'k lqfuf'pr djus ds fy;s

gLr{ksi dj ldrk gSA
2-

iz'kklu ds vf/kdkj esa dqiz'kklu dk vf/kdkj lfEefyr ugha gSA

bLykfed ,dsMeh vkQ ,tqds'ku ¼II½ cuke dukZVd jkT; ¼2004½ 8 ,l0lh0lh0 217] ekMuZ MasVy
dkyst cuke e/; izns'k jkT; ¼2004½ 8 ,l0lh0lh0 213] ih0,0 bukenkj cuke egkjk"Vª ¼2004½ 8
,l0lh0lh0 139A
18
ih0,0 bukenkj ¼II½ cuke egkjk"Vª jkT; ¼2005½ 6 Ldsy 471
17

109

3-

f'k{kk laLFkk LFkkfir djus dk vf/kdkj mithfodk dk vf/kdkj gSA bls

vuqPNsn 19 ¼1½ ¼N½ dk laj{k.k gSA
4-

vfuoklh Hkkjrh;ksa ds fy;s lhfer la[;k esa LFkku] 15 izfr'kr ls vuf/kd]

miyC/k djk, tk ldrs gaSA
5-

;fn laLFkk lgk;rk izkIr ugh gS rks og vYila[;d gks ;k xSj

vYila[;d jkT; ml ij vkj{k.k dh uhfr ykxw ugha dj ldrk gSA
6-

laLFkkvks ds lewg ds fy;s ,d gh izos'k ijh{kk ysuk vuqfpr ugh gSA

7-

O;kolkf;d laLFkkvksa esa izfreqaM ¼dSfiVs'ku½ Qhl ugh yh tk ldrhA

lHkh laLFkkvksa esa izos'k ds fy;s ,d gh }kj r; fd;k tk ldrk gSA
8-

Qhl dh lajpuk ;qfDr;qDr gksuh pkfg,A ykHk[kksjh ij vadq'k gksuk

pkfg,A
U;k;ihB dks ,slk izrhr gqvk fd vc Hkh ikbZ QkmaMs'ku ls mBs dqN iz'u
vuqÙkfjr gS vkSj mudk mÙkj ikbZ QkmaMs'ku ls vf/kd la[;k okyh ihB }kjk
fn;k tkuk pkfg,] fdUrq ;g dk;Z Hkkoh ih<+h ij NksM+ fn;k x;kA
cgqy lekt esa lHkh laLd`fr;ksa vkSj Hkk"kkvksa dks izLQqfVr gksus dk volj
feyuk pkfg,A vk;qfoZKku ;k vfHk;kaf=dh ds egkfo|ky; dk laLd`fr ds laj{k.k
ls dksbZ laca/k ugh gksrkA ftl f'k{kk dk /keZ ;k laLd`fr ls dksbZ laca/k ugha gS
mls vYila[;d ;k cgqla[;d ds ?ksjksa esa ckaVk ugha tk ldrkA bl izdkj dk
foHkktu iaFkfujis{k vkSj ,dkRed lekt ds fodkl esa ck/kk gSA vYila[;d
f'k{kk laLFkkvksa ds uke dk inkZ mBkdj ns[kk tk, rks mlds ihNs ,sls rRoksa dk
lalkj gS tks izfr O;fDr Qhl vkSj vU; vuSfrd lank; olwy djds /ku ,d=
djus es yxk gqvk gSA tks f'k{kk m|ksx ds :i esa pykbZ tk jgh gS vkSj ftldk
,dek= mÌs'; ykHk dekuk gS og vYila[;dksa dks fn;s tkus okys laj{k.k dh
ik= ugh gSA vc le; vk x;k gS fd bl insZ dks mBk;k tk, vkSj ns'k dks
foHkkftr djus okyh jk"Vªfojks/kh xfrfof/k;ksa dks jksdk tk,A vYila[;d vkSj
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cgqla[;d dk foHkktu dsoy /keZ] laLd`fr vkSj Hkk"kk ds {ks= es gh vuqer gksA
'ks"k {ks=ks esa fof/k leku gksuh pkfg,A vuqPNsn 30 dh mÌsf'kdk dk vuq0 14] 15]
51 ¼d½ vkfn ds lkFk leUo; djrs gq;s vFkkZUo;u fd;k tkuk pkfg, vkSj bl
rF; ds izdk'k esa fuoZpu gksuk pkfg, fd f'k{kk ,d ewykf/kdkj vkSj vk/kkjHkwr
y{k.k gSA vuqPNsn 30 dks vf/kfu;fer djus dk mÌs'; ;g Fkk fd vYila[;dks
ds vf/kdkj ij fo/kku&eaMy vkØe.k u dj ik,A blds }kjk ;g vk'kadk nwj
dh tkuh Fkh fd cgqla[;d vYila[;dksa dks viuh laLd`fr vkSj Hkk"kk cuk,
j[kus ds vf/kdkj ls oafpr u djsaA fdUrq ikb QkmaMs'ku ls ;g Li"V gks x;k
fd cgqla[;dkas dks Hkh leku vf/kdkj gSA cgqla[;dksa vkSj vYila[;dksa ds lkFk
leku O;ogkj gksuk pkfg,A vYila[;dkas dh lHkh laLFkk, vaxzsth ds ek/;e ls
f'k{kk iznku dj jgh gSaA Hkkjr ds eqlyekuksa ;k bZlkb;ksa esa ls fdlh dh Hkh
ekr`Hkk"kk vaxzsth ugha gSA ,slh laLFkkvksa dk Hkkjrh; Hkk"kkvksa ij vfu"Vdj izHkko
iM+rk gSA vkt Hkkjr fganwvkas ds fo#) bl vokafNr vkSj fujk/kkj foHksn dks
jksdus ds fy;s vkSj v[kaM] ,dkRe vkSj lcy Hkkjr ds fuekZ.k ds fy;s mPpre
U;k;ky; dh lgk;rk dh izrh{kk dj jgk gSA foMacuk ;g gS fd Hkkjr esa fuokl
djus okys tks O;fDr ukxfjd ugha gSa og Hkh vuq0 30 dk Qk;nk mBkus ds
gdnkj gSA lafo/kku fuekZrkvksa dk ;g vk'k; dnkfir ugh Fkk19A mPpre
U;k;ky; dk ;g fu.kZ; ftlesa f'k{kk laLFkkvksa dks vf/kdkj fn;s x;s gSa f'k{kk ds
cktkjhdj.k ds lk/ku cu x;s gSa rFkk f'k{kk iz.kkyh 'kks"k.k vk/kkfjr vFkZO;oLFkk
dks iksf"kr djus dk lalk/ku cu x;h gSA bl vkfFkZd Hkwe.Myhdj.k ds le; esa
if'peh cktkjokn xqykeh dks LFkk;h cukus ds fy;s Hkkjr dh turk dks vKkuh
j[kus esa lQy gks jgk gSA Hkwe.Myhdj.k /keZ ,oa laLd`fr dh igpku lekIr
djuk pkgrk gS] D;ksfd ,sls yksx cgqjk"Vªh;okn dh xqykeh dks pqukSrh ugh ns
ldrsA

19

lkHkkj Hkkjr dk lafo/kku] ys[kd c`tfd'kksj 'kekZ] NBk laLdj.k ih0&121
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dky lsUVj] bUVjusV m|ksx vkfn ds Hkkjr es foLrkj dh fLFkfr ;g
ladsr djrh gS fd Hkkjr es f'k{kk] fodkl dh ugh cfYd dqN fxus pqus
vfHktkR; dh lsok gsrq deZpkjh cukus dk lk/ku jg x;h gSA
loksZPp U;k;ky; dh X;kjg U;k;k/kh'kksa dh fo'kkyrj ihB us /keZ dh
ifjHkk"kk djus ls badkj dj fn;k &
1-

vuqPNsn & 31 esa /keZ dh vfHkO;fDr dk D;k vFkZ gS \

2-

tgk¡ fdlh /keZ ds ekuus okys cgqla[; gSa ogk¡ D;k ml /keZ dh dksbZ

'kk[kk ;k lEiznk; vYila[;d dh izkfLFkfr dk nkok dj ldrk gS \
3-

mPpre U;k;ky; us bl iz'u dk mÙkj Hkh ugh fn;k fd og dlkSVh

D;k gks] ftl ij ijh{kk djds ;g tk¡pk tk lds fd dksbZ f'k{kk laLFkku
vYila[;d laLFkk gS vFkok ugh \
Hkkjr ds izcq) oxZ dks mijksDr laoS/kkfud vO;kd`rkfu fo"k;kas ij
egkjktk Hkr`Zgfj ds fuEu 'yksd dks vkRelkr djuk gksxk &
cks)kjks eRljxzLrk% izHko% Le;nwf"krk%A
vcks/kksigr'pk·U;s th.kZHkaxslqHkkf"kre~AA
rFkk vU; ,sls gh fo"k;ks ij Hkh jk"Vªh; fpUru euu dj ,d lokZuqefr
cukuh gksxhA

***************
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lafo/kku vkSj vkj{k.k
¼ohjsUnz dqekj flag pkS/kjh½∗
Þvkj{k.k dk mÌs”; ftudks Hkh fiNM+k oxZ (backward class)
dgsa mudks Åij mBkdj led{k ykus esa gS] ftlls jk’VªksRFkku ds dk;Z esa
mudh leku Hkkxhnkjh gks ldsA tc vkj{k.k ds }kjk mUgsa leku LFkku
izkIr gksxk] rc vkj{k.k dh vko”;drk ¼vuqPNsn ds vuqlkj½ lekIr gks
tk;sxhA vFkkZr~ vkj{k.k dk iz;kstu vkj{k.k dh vko”;drk lekIr djus esa
gSAÞ

vkj{k.k ftls geus lkekftd U;k; ds ;U= ds :i esa Lohdkj fd;k Fkk
og vc rd vius vHkh’V rd igq¡pus esa ukdke jgk gSA bruk gh ugha lekt ds
fofHkUu oxksZa }kjk vius dks fiNM+s ds :i esa izekf.kr djus ,oa rnuq:i vkjf{kr
gksus dh gksM+ yxh gqbZ gSA ifj.kke Lo:i vkj{k.k vkt lkekftd fo}s’k vkSj
dVqrk dk ,d izsjd rRo curk tk jgk gSA fofHkUu jktuhfrd nyksa }kjk bls
jktuhfrd Hkfo’; laokjus okys izlk/ku ds :i esa bLrseky fd;s tkus dh izd`fr
us fLFkfr dks vkSj Hk;kog cuk fn;k gSA
bu fLFkfr;ksa ds vkyksd esa vkj{k.k ds laoS/kkfud Lo:i ij iqu% fpUru
vko”;d gks x;k gSA *vkj{k.k* dk laoS/kkfud vk/kkj fdl iz;kstu ds fy, Fkk o
fdu ifjlhekvksa esa Fkk blij fopkj djus dh vko”;drk gSA
vkj{k.k dh mRifÙk vuqPNsn 16 ¼yksd fu;kstu ds fo’k; esa volj dh
lerk½ ds pkSFks mi[k.M ls lEcfU/kr gSA tks bl izdkj gS% Þbl vuqPNsn dh
dksbZ ckr jkT; dks fiNM+s gq, ukxfjd ds fdlh oxZ ds i{k esa ftudk
izfrfuf/kRo jkT; dh jk; esa jkT; ds v/khu lsokvksa esa i;kZIr ugha gSA fu;qfDr;ksa
;k in ds vkj{k.k ds fy, micU/k djus ls fuokfjr ugha djsxhAß1
;g Li’V gS fd ;g ,d viokn gSA izFke o f}rh; mi[k.M lHkh
ukxfjdksa ds fy;s *yksd fu;kstu ds fo’k; esa volj dh lerk* dh ?kks’k.kk,a gSA
ftuesa dgk x;k gS fd ÞjkT; ds v/khu fdlh in dk fu;kstu ;k fu;qfDr ls
∗

ofj’B vf/koDrk ekuuh; mPp&U;k;ky;] bykgkckn iwoZ egkf/koDrk] mñ izñ ljdkj

1

vuqPNsn 16 ¼4½
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lEcfU/kr fo’k;ksa esa lHkh ukxfjdksa ds fy, volj dh lerk gksxhß2A f}rh;
mi[k.M ds vuqlkj ÞjkT; ds v/khu fdlh fu;kstu ;k in ds lEcU/k esa dsoy
/keZ] ewyoa”k] tkfr fyax] mn~Hko] tUeLFkku] fuokl ;k buesa ls fdlh ds vk/kkj
ij u rks dksbZ ukxfjd vik= gksxk vkSj u mlls foHksn fd;k tk;sxk3Aß
blls dqN ckrsa lkeus vkrh gSaA izFke ckr ;s fd lerk

(equality)

lafo/kku

dh ,d ewyHkwr /kkj.kk gS tks mDr mi[k.Mksa ls mHkjrh gSA bldk O;frØe ugha
fd;k tk ldrkA lafo/kku ds la”kks/ku ds }kjk Hkh ughaA nwljh ;g fd mi[k.M
pkj esa bl fo’k; ij ,d dlkSVh ;k ekin.M

(objective test)

gS] ftldk mi;ksx

djds jkT; bl viokn dk ykHk ysdj O;oLFkk dj ldrk gSA og ekin.M gS
jkT; dh fdUgha lsokvksa esa fdlh fiNM+s oxZ

(backward class)

dk i;kZIr

izfrfuf/kRoA ;fn ;g ukik tk ldrk gS rks ml oxZ ds fy, vkj{k.k gks ldrk
gS fd mudk izfrfuf/kRo c<+ ldsA ml oxZ dh tula[;k dk vuqikr bldk
uiuk ugha gSA
rhljh ckr ;s gS fd ;g fiNM+s oxZ

(class)

ds fy, izko/kku gSA *oxZ* dk

vFkZ *tkfr* ugha gSA tgka rd vuwlwfpr tkfr;ksa o vuqlwfpr tutkfr;ksa dk
lEcU/k gS] mudks ,d oxZ

(class)

ekuus dh tks laoS/kkfud dYiuk gS og ge

le> ldrs gSaA mldk ,sfrgkfld dkj.k *NqvkNwr*

(untouchability)

dh dqjhfr

gS] tks ,d lgL= o’kkZsa ds fons”kh “kklu dh nsu gSA dksbZ Hkh “kkL= bl dqjhfr
dk vuqeksnu ugha djrsA euq us tkfr deZ.kk ekuh gS] tUeuk ughaA Jhd`’.k us
xhrk esa dgk] Þxq.k&deZ foHkkx”k%ß ;gh o.kZ gSA ijUrq vU; fdlh Hkh rFkkdfFkr
*tkfr* dks oxZ ekuus dk dksbZ dkuwuh vk/kkj ugha gSA gj O;fDr] pkgs ftl
*tkfr* esa tUe fy;k gks] vius ;ksX; dk;Z dj ldrk gSA tc lafo/kku vk;k rks
yksx tkr&ikar NksM+ jgs FksA vius uke ds vkxs tkfr&lwpd mikf/k yxkuk NksM+
fn;k FkkA tks u;s dkuwu cus] os lcds fy, Fks] ijUrq vkt iqu% tkfr dk Hkwr
tx x;k gSA blds fy, ,d ek=k esa U;k;ikfydk ds bl lEcU/k esa ns”kfgr ds
fo#) fu.kZ; mÙkjnk;h gSA
2
3

vuqPNsn 16 ¼1½
vuqPNsn 16 ¼2½
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MkWñ vEcsndj us vuqlwfpr tkfr o tu&tkfr;ksa ds fy, fo/kkulHkk o
yksdlHkk esa nl o’kZ ds vkj{k.k dh O;oLFkk j[kh FkhA dgk fd blls vf/kd
vkj{k.k jgsxk rks tkfr esa fufgr LokFkZ

(vested interest)

iSnk gksxkA mlds ckn

oksV cSad vkSj mlds rqf’Vdj.k dh uhfr ,slh Nk;h fd vuqPNsn 334 esa] nl o’kZ
ds le; lhek dk foLrkj yxkrkj laa”kks/ku ds ek/;e ls gksrk x;kA vkt
vkj{k.k dh ;g lhek 1999 ds lafo/kku la”kks/ku ls lkB o’kZ ¼26&01&2011 rd½
gks x;h gSA D;k ;g lafo/kku dh ewy Hkkouk ij dqBkjk?kkr ugha gS\
vkj{k.k ds mÌs”; D;k gSa] bl fo’k; ij ,d ckj U;k;ky; esa iz”u mBk
rks eSaus dgk] Þvkj{k.k dk mÌs”; ftudks Hkh fiNM+k oxZ

(backward class)

dgsa

mudks Åij mBkdj led{k ykus esa gS] ftlls jk’VªksRFkku ds dk;Z esa mudh
leku Hkkxhnkjh gks ldsA tc vkj{k.k ds }kjk mUgsa leku LFkku izkIr gksxk] rc
vkj{k.k dh vko”;drk ¼vuqPNsn ds vuqlkj½ lekIr gks tk;sxhA vFkkZr~ vkj{k.k
dk iz;kstu vkj{k.k dh vko”;drk lekIr djus esa gSAÞ vkt LokFkZijrk us bl
ij ,slk ijnk Mky fn;k gS fd dqN jktuhfrKksa dks blesa vUrfoZjks/kh ckr yxrh
gS] ij gj oLrq dk ewY;kadu ewyHkwr fl)kUrksa ds vuq:i gksuk pkfg,A
vkt lalkj ds lHkh fof/k&”kkL=
(purposive interpretation)

(jurisprudence)

eas iz;kstukRed O;k[;k

dh /kqu lokj gSA O;k[;k dk vFkZ lafo/kku

fuekZ.kdÙkkZvksa ds mÌs”; dks [kkstuk gSA ;fn vkj{k.k viokn gS( lerk ds vkn”kkZas
dh i`’BHkwfe esa ;fn mldk mÌs”; lHkh foHksn nwj djuk gS( ;fn vkj{k.k dk
iz;kstu vkj{k.k dh vko”;drk lekIr djus esa gS( rks vkj{k.k dsoy
vYidkfyd O;oLFkk gS] ;g le>uk pkfg,A vkj{k.k lnk loZnk ds fy, gks
ldrk gS ;k le;&le; ij blesa dqN tkfr ;k oxZ c<+k;h tk ldrh gS ;g
iz;kstu ds gh foijhr gSA vkt ;g lwph lqjlk dh rjg c<+rh tk jgh gSA ,d
Hkh mnkgj.k ,slk eq>s Kkr ugha tgka bl fiNM+s oxZ dh lwph NksVh gqbZ gksA
vkj{k.k dk ewy iz;kstu lerk ds vk/kkj ij ,djl lekt thou dk fuekZ.k
djuk Fkk] og vkt [kks x;kA
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vkj{k.k mYVk foHksn gSA *lerk*
;g *,d:irk*

(uniformity)

(equality)

,d nq:g fof/kd dYiuk gSA

esa ugha gSA vkt vuqPNsn 16¼4½ ds vkj{k.k ds ihNs

*,d:irk* lh /kkj.kk dke djrh gSA ;fn ,d tkfr ds yksx fdlh ljdkjh
ukSdfj;ksa esa de gS rks tula[;k ds vuqikr esa ml rFkkdfFkr fiNM+s oxZ ds
yksx ml ukSdjh esa ysus pkfg,] ;g Hkko vlaoS/kkfud gSA ;fn *tkfr* dks oxZ
ekuk tk;s rks ;g vkSj Hkh vizklafxd gSA ns”k esa ,d dk;Z ;k is”kk ¼jkstxkj½
djus okyksa dh ,d *tkfr* FkhA dkykUrj esa tkfr tUeuk ekuh tkus yxhA ij
ml dqVqEc esa tks deZ gksrk vk;k] mlesa ml dqVqEc ds lnL;ksa dh ikjaxr cuus
dh lEHkkouk gSA ml dk;Z esa mudk vuqikr vf/kd gksxkA vuqPNsn 16¼4½ esa
blhfy, vkj{k.k mudks fn;k tk ldrk gS ftudk izfrfuf/kRo jkT; ds vk/khu
lsokvksa esa jkT; dh jk; esa *i;kZIr ugha gSA bls *tula[;k ds vuqikr esa iw.kZ ugha
gS* ugha ekuk tk ldrkA ;fn fdlh oxZ dh fuiq.krk fdlh dk;Z esa gS rks ml
oxZ ds yksx mlesa viuh tu&la[;k ds vuqikr ls dgha vf/kd gksaxs] ;g
lkekU; ckr gSaA Le`frdkjksa us dgk gS fd lerk lejlrk

(eduanimity)

eas gSA

gkFk dh lc maxfy;ka] dksbZ NksVh dksbZ cM+h] ,d:i ugh gksrh] ij muesa ,d gh
thoujl cgrk gS] blfy, muesa lerk gSA blfy, lejl thou mRiUu gksuk
;gh *lerk* gSA
*vkj{k.k* dh nkSM+ esa ,d cM+s foHksn ds lkFk fo}s’k dks Hkh tUe fn;k]
ftlls lafo/kku dk vuFkZ gh gqvkA *lejl* thou ds fuekZ.k ds LFkku ij fo}s’k
?kj dj jgk gS( blus lekt dks [kf.Mr fd;k( *lerk* dks NksM+ fo’kerk dks
izJ; fn;kA ,slk fonzwi dSls gks ldk\
bldk izeq[k dkj.k mPpre U;k;ky; dk ,d fu.kZ; dgk tk ldrk gSA
Jh lhjobZ us viuh izfl) iqLrd ÞdkUlV~;w”kuy ykW vkQ bafM;kÞ4 esa ea.My
deh”ku dsl ds fu.kZ;5 ¼bUnzk lkguh cuke ;qfu;u vkQ bf.M;k½]

dh

vkykspuk dh gSA mlds vUr esa dgk Þ;fn cgqer ds U;k;k/kh”kksa dks ;gh vHkh’V
4
5

prqFkZ laLdj.k] f}rh; Hkkx] ifjf”k’V i`’B lvii ls xcv
,0 vkbZ0 vkj0 1993 lq0 dks0 477
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Fkk fd mPpre U;k;ky; ds vuqPNsn 16¼4½ ij laoS/kkfud ihB ds fu.kZ;ksa dh
yEch ikafr dks jn~n dj ,d vf/kdkfjd fu.kZ; nsuk Fkk] rks mUgsa loksZPp
vihyh; U;k;ky; ds drZO; dk ikyu djrs gq, iwjs izdj.k dk uohu ijh{k.k
djuk pkfg, FkkA ;g [ksn dk fo’k; gS fd mUgksaus ,slk ugha fd;kA&& viokn
NksM+dj mPpre U;k;ky; ds laoS/kkfud iz”uksa ij fu.kZ; rhozxfr ls fxjrs tk
jgs FksA ij vuqPNsn 16¼4½ ij bu N% U;k;k/kh”kksa dh cgqer okys fu.kZ; fuEure
Lrj ij igqap x;s gSaA tks dkj.k fn;s gSa muls dg ldrk gwa fd bu N% cgqer
ds U;k;/kh”kksa us tSlh U;k;ikfydk] vf/koDrkvksa o lk/kkj.k turk dh fdjfdjh
dh gS oSlh dHkh ugha gqbZAÞ
;g fdlh jktuSfrd vkUnksyu dk izyki ugha gS] vfirq Hkkjrh; lafo/kku
ds “kh’kZ fo”ks’kK dh vkykspuk gSA D;k dHkh dksbZ dg ldrk gS fd tks [k.M
izkjEHk gksrk gS

‘Nothing in this Article shall prevent---‘

¼*bl vuqPNsn esa dh dksbZ

Hkh ckr&&&½ og viokn ugha gSA ij cgqer dk fu.kZ; ;gh dgrk gSA muds
gkFkksa esa ,slk myV Qsj gqvk fd tks viokn
(fundamental right)

(exception)

Fkk og ewykf/kdkj

cu x;kA ;g Hkh vks>y gks x;k fd ;g lekt dh “kk”or

O;oLFkk ugha gSA fQj tks ewy vf/kdkj Fkk ftldk o.kZu [k.M ¼1½ o ¼2½ esa gS]
og lnk ds fy, ml le; dh jkT; ljdkj dh dBiqryh cudj jg x;kA
blh ls vkt lcdks fiNM+k oxZ dgykus dh gksM+ yx x;hA
*oxZ*

(class)

o *tkfr*

(caste)

“kCn vyx&vyx iz;ksx fd;s x;s gSaA blls

Li’V gS fd tkfr oxZ ugha gSA fdlh dks *oxZ* vFkok *fiNM+k oxZ]* dh laKk rHkh
nh tk ldrh gS tc mlds lHkh yksx ,d vFkZ esa ,d gh izdkj ds
(homogeneous)

gksa( dksbZ iapesy

(heterogeneous)

yksx ,d oxZ

(Class)

ds ugha dgs

tk ldrsA oxZ ge vuwlfpr tutkfr ds fy, dg ldrs gSa rFkk ftl le;
lafo/kku ykxw gqvk ml le; dqN lhek rd vuqlwfpr tkfr ds fy, Hkh dgk
tk ldrk Fkk] tks NqvkNwr dh izFkk ds dkj.k fiNM+h FkhA ijUrq ftu tkfr;ksa esa
lc izdkj ds yksx Fks og ,d oxZ ds ugha dgs tk ldrsA blh ls fQj ml
tkfr ds uouhr

(creamy layer)

ds fudkyus dh ckr vkbZA ;g lafo/kku oká
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dYiuk gS] tks ;g crkrh gS fd ftl oxZ esa ,d izdkj ds fiNM+siu ls xzLr
yksx ugha gSa og ,d oxZ ugha dgyk ldrkA mldks ifjHkkf’kr djus ds fy,
dqN vkSj djuk iM+sxkA blfy, *tkfr* dks ysdj ifjHkk’kk vkSj fQj mlesa ls
dqN dks vkj{k.k ds v;ksX; dguk ;g Bhd ughaA mlds LFkku ij fiNM+siu ds
fy, dksbZ ekin.M gksuk pfg,A fQj ftl ckr dh otZuk dh] vFkkZr~ *tkfr*
(caste)]

mlh dks ysdj ekin.M cukuk vlaxr gSA bl e.My deh”ku dsl esa

vYier dk fu.kZ; ¼U;k;ewfrZ Jh jke euksgj lgk; }kjk½ gh rdZlaxr vkSj ns”k
fgr esa FkkA *tkfr* ds Hkwr ls ns”k NqVdkjk ik tkrk tks lafo/kku dh ewy Hkkouk
Qyorh gksrhA
mDr e.My deh”ku dsl vuqPNsn 16¼4½ ds fo’k; esa Fkk] ij mlds
fopkjksa us vuqPNsn 15¼4½ dks Hkh <d fy;kA mldh vks<+uh vks<+dj ns”k ds
thou esa ftruk vuFkZ gqvk og lEHkor;k vkikr fLFkfr dh cUnh izR;{khdj.k
;kfpdkvksa ds fu.kZ; ds ckn blh dk uEcj vkrk gSA Åijh rkSj ij e.My
deh”ku dsl dk vuqPNsn 15¼4½ ls dqN ysuk nsuk u FkkA nksuksa fHkUu&fHkUu
izdkj ds fiNM+s oxZ ds ckjs esa gSaA vuqPNsn 16¼4½ ml fiNM+s oxZ ds fy, gSa
ftudk izfrfuf/kRo jkT; dh lsok esa ¼fiNM+siu ds dkj.k½ i;kZIr ugha gSA nwljh
vksj vuqPNsn 15¼4½ lkekftd o “kSf{kd n`f’V ls fiNM+s gq, ukxfjdksa ds fy, gSA
iqu% /kkjk 16¼4½ esa “kCn *vkj{k.k* dk iz;ksx gqvk gS] tks jkT; ljdkj dj
ldrh gSA mlds fy, ,d uiuk Hkh gS & jkT; ljdkj dh fu;skftr lsokvkas esa
fdlh oxZ

(class)

ds ukxfjdksa dk i;kZIr la[;k esa u gksukA ;g fdl rjg dh

lsok gS] bl ij Hkh vk/kkfjr gSA ;g [k.M ljdkj dks Þlkekftd o “kSf{kd n`f’V
ls fiNM+s gq, ukxfjdksa ds oxZ dh mUufr ds fy, fo”ks’k O;oLFkkÞ djus dk
vf/kdkj nsrk gSA dkuwu esa ;k fdlh vf/kfu;e esa ;fn feyrs&tqyrs izko/kkuksa esa
,d LFkku ij *vkj{k.k* djus dk vf/kdkj gks o nwljs leku izko/kku esa fo”ks’k
O;oLFkk djus dk vf/kdkj gks rks ;g fHkUu&fHkUu vf/kdkj gSA vkj{k.k fHkUu oLrq
gS vkSj fo”ks’k O;oLFkk dk vf/kdkj fHkUu gSA fQj bl fo”ks’k O;oLFkk esa lkekftd
o “kSf{kd n`f’V ls fiNM+s ukxfjdksa dh ÞmUufrß ds fy, vf/kdkj ljdkj dks
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feyk gSA vFkkZr~ mudh lkekftd n”kk lq/kkjus ds fy, o f”kf{kr djus dh fo”ks’k
O;oLFkk djus dk vf/kdkj gSA vkj{k.k dh ckr ogha vkrh gS tgka la[;kRed
vkdyu gks ldsA tSlk vuqPNsn 16¼4½ esa gSA bu nksuksa dks ,d lkspuk lafo/kku
ds fo#) gSA
vuqPNsn 15¼4½ dsoy fo/kk;h dk;ZØe

(positive action)

ds fy, g]S tSls

mudks lkekftd fo’kerk nwj djus ds fy, feyh&tqyh fuokl o cLrh o
¶ySV~l nsuk] tks lcds lkFk buds fy, Hkh gksaA lkekftd fo’kerk nwj djus dk
ekxZ la;qDr jkT; vesfjdk ds lqizhe dksVZ us ckmu cuke cksMZ vkQ btwds”ku
vkQ Vksisdk6 esa lq>k;k gSA U;k;ky; us uhxzks cPpksa o ;wjksfi;u cPpksa ds fy,
vyx&vyx fo|ky; dks vlaoS/kkfud ekukA vkf[kj i`Fkdrk gh foHksn gSA geus
lkekftd lejlrk fuekZ.k djus ds LFkku ij tkfr LokFkZ txk;kA tkfr esa
fufgr LokFkZ iSnk gqvkA lkekftd fo’kerk nwj djus esa vkj{k.k foijhr iz;kstu
gSA
ml {ks= esa tgka “kSf{kd n`f’V ls fiNM+s yksx gSa Ldwy [kqyokuk Nk=o`fRr
nsuk] Nk=kokl esa jgus rFkk iqLrdsa miyC/k djkus dh O;oLFkk djuk fo/kk;h
dk;ZØe gSaA vkt lcls cM+s vk”p;Z dh ckr ;gh gS fd e.My deh”ku dk ,slk
Hkwr Nk;k fd ;g vks>y gks x;k fd vuqPNsn 16¼4½ o 15¼4½ fHkUu&fHkUu fiNys
oxZ ds fy,] fHkUu mÌs”; dks ysdj gS] ,d esa vkj{k.k dk vf/kdkj gS rks vuqPNsn
15¼4½ esa vkj{k.k djus dk vf/kdkj ugha fn;k gSA ,d esa mYVk foHksn
discrimination)

(reverse

djus dk vf/kdkj gS rks nwljs esa dsoy fo”ks’k izko/kku mudh

mUufr ds fy, dj ldrs gSa vFkkZr ;g mlds fy, jpukRed dk;Z djus dk
vf/kdkj gSA nksuksa izko/kkuksa dks ,d p”esa ls ns[kuk lafo/kku ds fo#) gSA
lcls cM+k nq’ifj.kke tks lkeus gS og tkfr vk/kkfjr vkj{k.k ls vk;s
vf/kdkfj;ksa ds eu esa ;g Hkkouk gks ldrh gS fd viuh tkfr ds dkj.k ml
LFkku ij igq¡psA muds dk;Z tkfr&ewyd gks ldrs gSaA og Lora= Hkkjr dh

6

99 yk;lZ ,Mh”ku 1083

119

lkoZtfud lsok ds vax gksus] ns”k dh lsok ds Hkko dh txg] tkfr dk vfHkeku
ysdj pyus dh eukso`fÙk iSnk dj ldrk gSA
e.My deh”ku dk izHkko Fkk fd lafo/kku7 esa iapk;rksa esa vuqlwfpr tkfr
o vuqlwfpr tutkfr ds fo’k; esa rks vkj{k.k tksM+k gh] ijUrq mlds lkFk lHkh
LFkkuksa ij fiNM+s oxZ ds fy, Hkh vkj{k.k tksM+ fn;k x;kA ;g vkj{k.k iapksa ds
fuokZpu ds fy, gS] ij mlds lkFk&lkFk v/;{k in ij Hkh vkj{k.k dk izko/kku
fd;k gS8A vc v/;{k dk in rks ,d gh gSA ;fn mlesa vkj{k.k gksrk gS rks ;g
“krizfr”kr vkj{k.k gSA mPpre U;k;ky; us bls vlaoS/kkfud djkj fn;k gSA
;g iz”u eSaus mPp U;k;ky; dh [k.M ihB ds le{k mBk;k Fkk fd ;g
laoS/kkfud la”kks/ku ftlds }kjk ,dy LFkku ij vkj{k.k dk izko/kku g]S lafo/kku
dh ewyHkwr /kkj.kk

(basic feature of the constitution)

ds fo#) gS vkSj blfy,

lafo/kku ¼frgRrjok¡½ la”kks/ku vf/kfu;e 1992 tgk¡ rd fd og ,dy ihB ij
laj{k.k dk izko/kku djrk gS] vuqPNsn 368 ds }kjk vuqeksfnr ugha gSA bl ukrs
;g la”kks/ku] lafo/kku dh ewy /kkj.kk ds foijhr gksus ds dkj.k voS/k o “kwU; gSA
vc ;g iz”u mPpre U;k;ky; esa yfEcr gSA
vc vk;k gS dsUnzh; *xzke U;k;ky; vf/kfu;e* Øekad 4 lu~ 2002A
mldh /kkjk 6¼2½ dks ns[ksaA ;g lafo/kku dh lerk dh dYiuk ds fy,
izk.k?kkrd izko/kku fl) gksxk ftlls vc xkao&xkao esa eqdnesckth iuisxhA
blesa lHkh ds }kj rd vkj{k.k dk fo’k cks fn;k x;k gSA D;k U;k;ikfydk dh
vUrjkRek rc txsxh tc ;g fo’k csy jk’Vªthou dks vkPNkfnr dj ysxh o
okil vkus dk jkLrk ifjfLFkfr;ksa ds dkj.k lnk ds fy, vo#) gks tk;sxkA
,d vkSj fofp= urhtk bl vkj{k.k uhfr dk gSA vuqlwfpr tkfr o
vuqlwfpr tutkfr ds fy, fo/kku lHkk o yksd lHkk esa vkj{k.k vuqPNsn 334 ds
vuqlkn 10 o’kZ ckn lekIr gksus okyk FkkA vc c<+rs&c<+rs og vof/k 60 o’kZ gks
x;h gSA blh izdkj muds fy, vkj{k.k vuqPNsn 243&Vh ds [k.M ¼5½ ds }kjk
7
8
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iapk;r ;k uxj ikfydk esa lekIr gksxk ij [k.M ¼6½ ds vuqlkj tkfr lnk
loZnk fiN+Mh tkfr cuh jgsxh o mlds fy, vkj{k.k lnk fd;k tk ldsxkA
vkj{k.k uhfr ds fy, dqN “kCn fodflr fd;s x;s gSA ftlesa ,d
*lkekftd U;k;* dk fl)kUr izfrikfnr fd;k tkrk gSA ;g rks bZli dh dgkuh
ÞHksfM+;k vkSj eseukÞ dh ;kn fnykrk gSA HksfM+;k us dgk] ÞD;ksa js eseus] rwus fiNys
lky eq>s xkyh D;ksa nh FkhAÞ eseuk us dgk] ÞeS rks rc iSnk Hkh ugha gqvk FkkAÞ
Þrw ugha gksxk rks rsjk cki jgk gksxk]Þ HksfM+;s us eseus dks [kk fy;kA ;fn lekt
ds fy, dksbZ dk;Z vHkh’V gks rks djsa] ij mlds fy, cki nknksa dks xkfy;k¡ D;ksa\
vkt vkj{k.k us lekt dks vusd Hkkxksa esa ckaV fn;k gSA oksV cSad dh
jktuhfr us bl tkfr ds ftUu dks tks cksry esa cUn gks nQuk, tkus ds jkLrs
ij Fkk] iqu% tkx`r dj [kM+k fd;kA e.My deh”ku dsl ds fu.kZ; ls ;g ftUu
iksf’kr gqvk vkSj yEcs Mx QSykus “kq: fd;sA ;fn vuqPNsn 15¼4½ dks Bhd izdkj
ls i<+k x;k gksrk rks ;g Qy u fn[kk;h nsrkA lekt ds vUnj QSys bl fo’k
dks dkSu nwj djsxk\ bl fo’k; ij fpUru djus dh vko”;drk gSA

***************
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iztkrU= ds fy, ehfM;k esa fofo/krk] vusdrk] o ,dkRedrk vfuok;Z
izks- c`t fd”kksj dqfB;kyk∗
Þfofo/krk] vusdrk ,oa ,drk izd`fr ds ewyHkwr xq.k gSa budks le>dj
blds vk/kkj ij gh cuk;h x;h dksbZ lkekftd lajpuk izd`fr ds vuq:i
gks ldrh gSA vius mÌs”; dh flf) ds fy, ehfM;k ds {ks= esa mlds
LokfeRo] fu;a=.k] lkexzh ladyu] izLrqfr ,oa iz;ksxdÙkkZvksa esa Hkh rhuksa xq.kksa
dk lekos”k furkar vko”;d gSAß

euq’; us lekt dks pykus ds fy, dbZ izdkj ds iz;ksx fd;s gSaA bfrgkl
lk{kh gS fd dsoy ,d O;fDr ds rkuk”kkgh lkezkT; ls ysdj O;oLFkkghu iz.kkyh
rd&lHkh izdkj ds rU=ksa dk ckjEckj iz;ksx gqvk gSA ijUrq iwoZ ds vuqHkoksa ds
vk/kkj ij vkt fo”o ds lHkh ns”kksa o leqnk;ksa esa yxHkx ,der gS fd iz”kklu
dh iz.kkyh dks dqN Hkh uke nsa mlesa tuleqnk; dh O;fDrxr lgHkkfxrk fdlh
u fdlh :i esa vko”;d gSA fo}kuksa us rks ;gk¡ rd dgk gS fd lHkh iz”kklu
iz.kkfy;k¡ nks’kiw.kZ gSa] ijUrq lHkh nqf’kr O;oLFkkvksa esa iztkra= loZJs’B gSA
lk/kkj.kr;k iztkra= dh vfuok;Zrk dks lkekftd o vkfFkZd rdksaZ ls
U;k;laxr fl) fd;k tkrk gSA lkewfgd :i ls *loZ tu lq[kk;] loZ tu
fgrk;* dk iz;kl gh iztkra= dk mÌs”; o fl)kUr ekuk tkrk gSA ijUrq ;fn
ge fo’k; dh vkSj xgjkbZ esa tk;as o ekuo fufeZr fo’k;ksa dh lhekvksa dks yka?ksa rks
lekt foKku o thou “kkL= esa ewyHkwr lekurk,¡ mHkjdj vkrh gSaA
izd`fr dh nks ewy jpuk,¡ gSa& tM+ o psruA nksuksa esa rhu fo”ks’krk,¡
leku :i ls miyC/k gSaA fofo/krk] vusdrk o ,drkA izd`fr ds bu rhuksa xq.kksa
dks ,d&,d d{k esa Mkydj vyx ns[kus ls lexzrk le>k esa ugha vkrhA ijUrq
,d nwljs ls lacaf/kr o iwjd gksus dh fLFkfr esa ns[kus ls l`f’V dh lHkh jpukvksa
dh viuh fo”kks’krkvksa ds lkFk lHkh esa ,d:irk dh Hkh vuqHkwfr gksrh gSA iz”kklu
dh O;oLFkkvksa dks Hkh ;fn izd`frd larqyu dh dlkSVh ij dlk tk;s rks muesa
∗

dqyifr] ek[kuyky prqosZnh jk’Vªh; i=dkfjrk fo”ofo|ky;] Hkksiky

122

Hkh fofo/krk] vusdrk o ,drk ds xq.k gksus pkfg,A vkSj ;fn ehfM;k dks vius
dk;Z izkd`frd fl)Urksa ds vuqlkj djus gSa rks ehfM;k esa Hkh bu rhuksa fo”ks’krkvksa
ds lekos”k }kjk lektksi;ksxh ehfM;k dh jpuk lEHko gSA blds lkFk ,slk Hkh
yxrk gS fd izkd`frd fl)kUrksa ij jfpr ehfM;k l`f’V esa fodkl dk egRoiw.kZ
lk/ku curk gSA fo’k; ds foLrkj esa tkus ds fy, vko”;d gS fd fofo/krk]
vusdrk o ,drk dh lS)kfUrd O;k[;k dh tk,A
vaxzsth Hkk’kk esa dgsa rks fofo/krk& Mk;oflZVh] vusdrk& iywjsfyVh]
,drk&baVsxzsVh gSA l`f’V esa tM+ psru nksuksa gh jpukvksa ds vla[; :i gSaA tM+
voLFkk dks fy;k tk, rks i`Foh ij gh bruh fofo/k jpuk,a gSa ftudh lcdh
tkudkjh ,d euq’; vius iwjs thoudky esa izkIr ugha dj ldrkA ufn;k¡] ioZr]
?kkfV;k¡] leqnz] >jus] >hysa] jsfxLrku Hkh vla[; gSaA i`Foh rks izd`fr dk ,d
NksVk va”k gSA iwjs czãk.M dks yssa rks fofo/krk dh dYiuk gh dYiuk ls ckgj gSA
izd`fr dh ;g fofo/krk psru voLFkk esa vkSj Hkh mtkxj gksrh gSA “kkL=ksa
esa 84 yk[k ;ksfu;ksa dk mYys[k rks vkrk gh gS oSKkfudksa us ,d djksM+ ds yxHkx
ouLifr vkSj tUrqvksa dh tkfr;ksa dk vkdyu fd;k gSA oSKkfudksa us rks ;g Hkh
fl) dj fn;k gS fd thfor jpukvksa esa fofo/krk dh la[;k c<+rh tk jgh gSA
u,&u, ok;jl o cSDVhfj;k dh [kkst ds lkFk gh u, ok;jl dk fuekZ.k Hkh
oSKkfudksa us fl) fd;k gSA ,d dks”kh; izkf.k;ksa dh la[;k vufxur gS ftUgas
dsoy ekbØksLdksi ls gh ns[kk tk ldrk gS rks nwljh rjQ fo”kkydk;
Mk;uklksj Hkh blh i`Foh ij FksA ouLifr;ksa dh fofo/krk “kSoky vkSj QQwan ls
ysdj eklHk{kh isM+ksa vkSj ikS/kksa rd gSA thou dh fofo/krk dk jax bruk lqUnj gS
fd O;fDr mlds vkuUn esa iwjk thou O;rhr dj nsA
izd`fr dh fHkUu&fHkUu bdkbZ;k¡ blds fofo/krk dks iznf”kZr djrh gSa
tcfd ,d gh iztkfr esa tks foHksn fn[kykbZ iM+rk gS mls vusdrk dgk tkrk
gSA cM+s vkdkj esa yEch nwjh rd cgus okyh ty dh /kkjkvkas dks unh dgrs gSaA
ufn;k¡ vusd gSa] ijUrq dksbZ nks ufn;k¡ leku ugha gSaA czãiq= o xaxk esa vlhe
fHkUurk,¡ gSaA dksbZ Hkh nks vke ds isM+ ,d leku ugha gksrsA dksbZ nks euq’;&”kDy
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ls] vkdkj ls] cqf) ls ;k O;ogkj ls ,d leku ugha gksrsA tqM+ok cPps ftuds
thUl cs”kd leku gksrs gSa ijUrq muesa Hkh dqN u dqN vUrj vo”; gh gksrk gSA
,d gh tkfr esa dbZ izdkj ds xq.kksa dk gksuk gh vusdrk gSA /;ku nsus ;ksX; ckr
;g gS fd fofo/krk o vusdrk ,d gh xq.k ds nks uke gSa vkSj bu “kCnksa dk
iz;ksx lanfHkZr gS] ijUrq izd`fr ds ewy dks le>us ds fy, budk iz;ksx mi;ksxh
gSA Mkjfou us thou ds fodkl dh izfØ;k dks fofo/krkvksa vkSj vusdrkvksa ds
vk/kkj ij gh izLrqr fd;k FkkA izkphu xzUFk Hkh fofo/krk vkSj vusdrk dk ewy
ea= gh i<+krs gSaA
“kk;n leLr l`f’V dh lcls cM+h fo”ks’krk ;g gS fd vlhfer fofo/krkvksa
o vla[; vusdrkvksa ds gksus ds ckotwn mlesa dgha u dgha ,d:irk Hkh utj
vkrh gSA izkphu “kkL=ksa esa dgk x;k gS lHkh jpukvksa& tM+ o psru& dk fuek.kZ
ty] ok;q] vfXu] i`Foh] o vkdk”k ls gqvk gSA vk/kqfud foKku Hkh dgrk gS fd
dqy feykdj 118 ds yxHkx rRo gSa] ftuls feydj lHkh thfor o tM+ jpuk,¡
cuh gSaA
izd`fr dh ,d vkSj ckr le>us ;ksX; gS fd lHkh jpuk,a ,d nwljs ij
vk/kkfjr gSa] iwjd gSa o fuHkZj gSaA i”kq vkSj ouLifr ,d nwljs ds iwjd gSaA ljksoj
dk ty eNfy;ksa o ikuh esa jgus okys vU; tUrqvksa dks thou nsrk gS] ijUrq
buds fcuk ljksoj dk ikuh Hkh lM+ tkrk gSA i”kqvkas esa Hkh dksbZ iw.kZr;k vkRe
fuHkZj ugha gSA lHkh fdlh u fdlh izdkj ls tqM+s gq, gSa] lgk;d gSa] fuHkZj gSa
vkSj lg;ksxh gSaA v/;kRe dh bl ,dkRerk dks orZeku oSKkfud Hkh /khjs&/khjs
ekuus yxs gSaA ijUrq gj izdkj ds vk/;kfRed n”kZu esa tM+ vkSj psru esa ,d gh
loZfu’B laKku dh mifLFkfr dks ekuk x;k gSA eSfDldks ds ys[kd dh fo”o
izfl) iqLrd *n vYdSfeLV* ftldk vuqokn 68 Hkk’kkvksa esa gqvk gS esa rks ;gk¡
rd dgk x;k gS fd iwjs czãk.M dh ,d gh Hkk’kk gS vkSj O;fDr rHkh lEiw.kZ
ekuk tk ldrk gS tc og bl Hkk’kk dks le>dj HksM+] Å¡V] jsfxLrku] ioZr o
ok;q ls laokn LFkkfir djuk lh[k ysrk gSA blfy, fofo/krkvksa o vusdrkvksa dks
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lkFk&lkFk HkkSfrd o jpukRed Lrj ij Hkh iwjh nqfu;k¡ esa ,drk Hkh izd`fr dk
fn;k gqvk ojnku gSA
ekuo lekt esa Hkh fopkjksa] vko”;drkvksa] izsj.kkvksa] mÌs”;ksa o O;ogkj
vkfn esa ;s rhuksa xq.k fo|eku gSaA fopkjksa o O;ogkj dh fHkUurk dk vuqHko djuk
dfBu ugha gSA ,d gh okn esa vusdrk dk gksuk Hkh Li’V gSA fopkj/kkjkvksa dh
fofHkUurk lkE;okn] iw¡thokn] lektokn] ,dkRe ekuookn o vU; dbZ :i gSa]
ijUrq lkE;okn Hkh ,d gh izdkj dk ugha gS] mlds Hkh vusd :i gSaA ysfdu
lHkh esa fHkUurk,¡ gksrs gq, Hkh lHkh dks ,dlkFk cka/kus ds fy, dbZ lw= gSaA lHkh
dks feykdj gh lekt dh O;oLFkkvksa dh lEiw.kZrk o v[k.Mrk izkIr gksrh gSA
iztkra= lHkh izdkj dh fofo/krkvksa o vusdrkvksa dks ,dlw= esa cka/kus dh
iz.kkyh gSA blfy, lHkh vU; “kklu O;oLFkkvksa dh rqyuk esa iztkrU= lcls
vf/kd izkd`frd gSA D;ksafd iztkra= izd`fr ds rhu fl)kUrksa&fofo/krk] vusdrk o
,drk dks ewrZ :i nsus dh izfØ;k gSA blfy, ;g izd`fr dh jpuk ekuh tk
ldrh gS vkSj ;g Hkh dgk tk ldrk gS fd ;gh bZ”ojh; iz.kkyh gSA
vc iz”u mBrk gS fd ehfM;k o iztkra= dk] ;fn iztkra= dks og
O;oLFkk ekuk tk, tks izkd`frd gS vkSj tks izd`fr ds ewy fl)kUrksa ij vk/kkfjr
gS] rks ehfM;k dk /keZ curk gS fd og bldk iks’kd cus vkSj ehfM;k dk dksbZ
Hkh dk;Z ,slk u gks tks fofo/krk] vusdrk o ,drk ds izfrdwy gksA
ehfM;k dh jpuk] dk;Ziz.kkyh] lkexzh o iz;ksxdrkZvksa ij Hkh ;s rhu
fl)kUr ykxw gksus pkfg,A ehfM;k dh jpuk esa fofo/krk gksuk vFkkZr~ bldk
LokfeRo o fu;a=.k lekt ds fofHkUu oxkZsa ds ikl gksuk vko”;d gSA dqN
vkS|ksfxd o O;kikfjd laLFkk,¡ gh ehfM;k ds ekfyd o fu;a=d gksa ;g izd`fr ds
vuqdwy ugha gS] ;g iztkra= ds fy, Hkh ?kkrd gSA blh dkj.k ls iwjs fo”o esa
Økl& vk”ujf”ki ¼,d gh dEiuh }kjk Vsyhfotu] lekpkj i=] jsfM;ks] vkfn ij
dCtk gksuk½ bldks jksdus ds iz;kl gks jgs gSa] ijUrq ;g nqHkkZX; gS fd bl O;kf/k
dks jksdk ugha tk ldk gSA
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ehfM;k dh iz.kkfy;ksa esa Hkh fofHkUurk o vusdrk gksuh t:jh gSA lekpkjksa
ds ladyu o izLrqfr ds fy, lekpkji=] Vsyhfotu o jsfM;ks dk iz;ksx
fofHkUurk dk mnkgj.k gSA Vsyhfotu pSuy Hkh vuds gSa] lekpkji= o jsfM;ks
LVs”ku Hkh vusd gSa] ijUrq ehfM;k dh Hkwfedk ds vuqlkj vHkh fofHkUurk dh deh
gS vkSj blds fy, vf/kd iz;ksx gksus pkfg,A ehfM;k ds LokfeRo o fu;a=.k esa
lgHkkxh ehfM;k o lgdkjh ehfM;k ds mi;ksx vHkh u ds cjkcj gSaA
ewy fo’k; ehfM;k dh lkexzh dk gSA D;k lekt o okrkoj.k dh lexz
fofHkUurk ehfM;k dh lkexzh esa >ydrh gS\ fdrus ,sls fo’k; gSa ftudks ehfM;k
Nwrk Hkh ugha gSA gj lekt esa gj dky esa /kkfeZd o vk/;kfRed xfrfof/k;k¡
lkewfgd o O;fDrxr Lrj ij eq[; :i ls pyrh jgh gSa] ijUrq Hkkjrh; Hkk’kkvksa
ds ehfM;k us budk laKku gky gh esa ysuk izkjEHk fd;k gS vkSj vaxzsth ehfM;k
rks vHkh Hkh lekt ds bl izeq[k dk;Z dks vuns[kk djrk gSA xzkeh.k {ks= dk
ukxfjd fdlku tks dqy tula[;k dk yxHkx lkB izfr”kr gS vkSj tks vukt
dk mRiknu dj lekt dh Hkw[k dks “kkUr djrk gS og fdlku ehfM;k dh
fo’k;oLrq rHkh curk gS tc og vkRegR;k djrk gSA ,slk vuqeku gS fd lekt
o okrkoj.k ds dqy dk;Zdykiksa dk dsoy ,d izfr”kr fgLlk gh ehfM;k esa
LFkku izkIr djrk gSA ;g vizkd`frd gS] blfy, ;g lekt?kkrh gksus ds
lkFk&lkFk vkRe?kkrh Hkh gSA
fu’i{krk vk/kqfud i=dkfjrk dk ewyea= ekuk tkrk gS] ftldk ikyu
izfrfnu U;wu ls U;wure gksrk tk jgk gSA fu’i{krk vFkkZr~ vusdrkA fdlh Hkh
fo’k; ds lHkh i{kksa dks tkuuk vkSj fcuk HksnHkko ds mudks izLrqr djuk gh
vkn”kZ i=dkfjrk dk |ksrd gSA ;g fl)kUr dsoy lekpkjksa rd gh lhfer gks
,slk ugha gSA fo”ys’k.kksa] ys[kksa] laikndh;ksa o ppkZvksa esa Hkh lHkh i{kksa dks leku
:i ls izfrfuf/kRo feys ;g ml i=dkfjrk dk fpUg gS tks iztkra= dks n`<+
djrh gSA ijUrq vkt dh i=dkfjrk esa rks fdlh ,d i{k dh odkyr djuk
QS”ku gS vkSj ,sls ehfM;kdfeZ;ksa dks efgekeafMr fd;k tkrk gSA i{kikriw.kZ
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ehfM;k dk dk;Z vkRe?kkrh] lektfojks/kh] iztkra= dk “kks’kd o izd`fr dk nksgu
djus okyk gSA
ehfM;k esa ,dkRerk] laiw.kZrk o v[k.Mrk dk lw= <wa<uk Hkh vko”;d gSA
izd`frfu’B l`f’V ds iks’kd o lektksi;ksxh ehfM;k dks ,d gh ea= ,dkRe djrk
gS og gS *lR;a] f”koa] lqUnja*A vkt dk ehfM;k le;&le; ij lR; dk jkx rks
vykirk gS ijUrq mls bl ckr dk /;ku ugha jgrk fd viw.kZ tkudkjh lR;
ugha gSA ftl izdkj ls ,d cwan uhacw dk jl Mkyus ls lkjk dk lkjk nw/k QV
tkrk gS] u’V gks tkrk gS mlh izdkj ;fn lekpkj esa va”kHkj lh Hkh cukoV ;k
>wB gks rks lkjk dk lkjk lp ej tkrk gS]
if”pe ls vk, ehfM;k ds fl)kUr ftuesa ekuk tkrk gS fd lR; dh
[kkst o mldh oLrqfu’B izLrqfr gh ehfM;k dk /keZ gS bl ij Hkh fpUru dh
vko”;drk gSA lR; esa Hkh fofHkUurk gS] gj lR; dh [kkst o izLrqfr u rks
ehfM;k ds fy, lEHko gS vkSj u gh okaNuh;A fdl izdkj ls lR; dh [kkst o
izLrqfr dh tk, bldk cM+k lk/kkj.k o lgt mRrj gS *f”koa ,oa lqUnja*A f”ko
dk vFkZ gS dY;k.kdkjh o lqUnj og gksrk gS tks eu o vkRek dks vkufUnr djsA
tks lR; lektksi;ksxh ugha gS D;k mldh izLrqfr ckjEckj izlkfjr djuk
vko”;d gS\ D;k ftlls lekt esa ihM+k] nq[k] fo’kerk o }s’k c<+s mls ckjEckj
izlkfjr djuk vko”;d gS\ udkjkRedrk iztkra= dh iks’kd ugha gks ldrhA
nq[k o volkn dk izlkj lekt esa mu fLFkfr;ksa dks etcwr djsxk tks iztkra=
ds fy, ?kkrd gSaA ;fn dqN “kCnksa esa dgk tk, rks ehfM;k dh jpuk ,slh gS fd
lekt o okrkoj.k dh fofHkUurk dks /;ku esa j[krs gq, mldh lkexzh esa
lEiw.kZrk ugha gks ldrhA blfy, ehfM;k dks fo’k;ksa dk pquko rks djuk gh
iM+sxkA iztkra= ds iks’kd ;k ?kkrd fo’k;ksa dks pquuk gS& ;g fu.kZ; ysus dk
foosd rks gksuk gh pkfg,A blds lkFk ;g Hkh le>us dh vko”;drk gS fd
ehfM;k lekt dk gh Hkkx gS blfy, lekt?kkrh ehfM;k vkRe?kkrh Hkh gksxkA
fofHkUu laLd``fr;ksa esa lekt esa laokn dh okaNuh; izd`fr ds fo’k; esa
fn”kk funsZ”k fdlh u fdlh :i esa vo”; feyrs gSaA iatkc esa cksfy;ksa dh ,d
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ikjaifjd fo/kk gS tks vkt Hkh izpfyr gS vkSj izfl) gSA blesa iz”u iwNk tkrk
gS& *ckjh cjlh [kVu x;klh [kVds Y;k;k&&&&&&* vFkkZr~ brus o’kkZsa ls dqN
izkIr djus ds fy, x;k Fkk crkvksa D;k izkIr fd;k&&&& mRrj esa fdlh oLrq
;k Hkko dk uke fy;k tkrk gS vkSj mlls lacaf/kr ,d okD;k cksyk tkrk gS]
ftl ij Jksrk mRlkgiwoZd izfrfØ;k nsrs gSaA blds ckn izLrqrdrkZ rhu iz”u
iwNrk gS tks fd orkZeku ehfM;k ds fy, ekiu ekun.M cu ldus dh {kerk
j[krs gSaA iz”u gSa&
fd eSa pwB cksY;k\ vFkkZr~ D;k eSaus >wB cksyk\
fd eSa tgj dksY;k\ vFkkZr~ D;k eSusa lekt esa tgj Mkyk\
fd eSa dqÝ rksY;k\ vFkkZr~ D;k eSaus dqN vuSfrd dgk\
gj iz”u ds mRrj esa Jksrk >we&>we ds cksyrs gSaA *dksbZ u] Hkh dksbZ uk-----rhu iz”u vius ls iwNs vkSj ;fn rhuksa dk mRrj ugha esa vk, rHkh og ml
lkexzh dks ehfM;k esa Mkys rks ehfM;k u dsoy lekti;ksxh cusxk ijUrq
lkFk&gh&lkFk iztkrU= dk iks’kd o izd`fr dk lg;ksxh Hkh fl) gksxkA

***************

128

lwpuk ds vf/kdj esa gS fujh{k.k dk Hkh vf/kdkj
izks- vkse izdk”k flag∗
Þlwpuk dk vf/kdkj iztkrU= dh lQyrk dk egRoiw.kZ miknku
gSA lwpuk ds vf/kdkj dh ;k=k LohMu eas izsl dh Lora=rk ds iwjd ds
:i esa vV~Bkjgoha “krkCnh esa izkjEHk gqbZ tcfd Hkkjr esa ;g bDdhloha
“krkCnh esa ukxfjd vf/kdkj ds :i esa lkeus vk;hAß

Þlwpuk dk vf/kdkjß orZeku le; esa yksdrU= ds fy, ,d vko”;d ,oa
vfuok;Z vax cu x;k gSA jktra= ls yksdra= rd dh ;k=k ds nkSjku Þlwpuk
dk vf/kdkjß vfLrRo esa vk;kA ftl le; Þlwpuk ds vf/kdkjß dh ;k=k if”pe
esa izkjEHk gqbZ] ml le; nqfu;k esa yksdrU= loZ= ugha FkkA ysfdu tSls&tSls
nqfu;k esa yksdrU= dk izlkj gqvk] mlh ds lkFk gh Þlwpuk ds vf/kdkjß dk Hkh
izlkj gqvkA vkt Hkh nqfu;k ds vusd ns”kksa esa yksdrU= Hkys gh gS] ijUrq loZ=
Þlwpuk dk vf/kdkjß ugha gSA bl izdkj ge dg ldrs gSa fd Þlwpuk dk
vf/kdkjß ,d Js’B iztkra= dk y{k.k gSA
Þlwpuk ds vf/kdkjß dh ;k=k nqfu;k esa ml le; izkjEHk gqbZ tc Hkkjr esa
i=dkfjrk dk “kqHkkjEHk gks jgk FkkA 1766 esa Hkkjr esa fofy;e cksYV us i=dkfjrk
dh fn”kk esa iz;kl izkjEHk djrs gq, lekpkj i= dk izdk”ku izkjEHk fd;kA
nSo;ksx ls blh o’kZ ¼1766½ esa gh LohMu esa *ÝhMe vkWQ bUQkesZ”ku ,sDV* esa
“kklurU= dks ikjn”khZ cukus ds fy, vke ukxfjdksa dks lwpuk dh LorU=rk nsus
dk izko/kku fd;k x;kA bl ,DV esa LohMu esa 1812 ,oa 1950 esa la”kks/ku fd;k
x;kA LohMu esa lwpuk dh LoraU=rk dk izko/kku ogk¡ dh nks jktuSfrd ikfVZ;ksa
*gSVªl vkSj dSIl* ds la?k’kZ dk ifj.kke FkkA pquko esa *dSIl* ikVhZ us ?kksf’kr fd;k
Fkk fd lRrk esa vkus ij izsl dks LorU=rk nsxhA 1766 esa *dSIl* lRrk esa vk;h
vkSj mlus iszl dh LorU=rk ds lkFk&lkFk mlds fy, vko”;d ikjn”khZ rU=
cukus ds fy, vke ukxfjdksa dks Hkh lwpuk dh LorU=rk nsus dk Hkh izko/kku
fd;kA bl izdkj LohMu esa lwpuk dh LorU=rk dk vf/kdkj izsl dh LorU=rk]
ds iwjd ds :i esa vk;kA tcfd Hkkjr rFkk vU; ns”kksa esa Þlwpuk dk vf/kdkjß
∗
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iszl ds iwjd vf/kdkj ds :i esa vfLrRo esa u vkdj ukxfjd vf/kdkj ds :i esa
Lora= :i esa vfLrRo eas vk;kA Hkkjr esa Hkh Þlwpuk dk vf/kdkjß ,d ukxfjd
vf/kdkj gSA
Hkkjr esa Þlwpuk dk vf/kdkjß dh ;k=k jkT;ksa ls izkjEHk gqbZA 1997 esa
rfeyukMq us loZizFke Þlwpuk ds vf/kdkjß dks ykxw fd;kA rfeyukMq ds i”pkr~
Þlwpuk ds vf/kdkjß dks ykxw djus okyk xksok nwljk jkT; FkkA 1997 esa gh xksok
esa Hkh ;g izHkkoh gqvkA o’kZ 2000 esa dukZVd] egkjk’Vª] e/;izns”k ,oa jktLFkku esa
Þlwpuk dk vf/kdkjß ykxw fd;k x;kA fnYyh esa Hkh 2000 esa Þlwpuk dk
vf/kdkjß fn;k x;kA blds i”pkr~ vU; jkT;ksa esa Þlwpuk dk vf/kdkjß ykxw
fd;k x;kA
Hkkjr esa Þlwpuk ds vf/kdkjß ds fy, la?k’kZ jktLFkku esa 1990 ls 1994 ds
e/; esa izkjEHk gqvkA ysfdu ;gk¡ dkuwu ckn esa cukA bl izdkj jktLFkku gh
jkT; gS] tgk¡ Þlwpuk ds vf/kdkjß ds fy, la?k’kZ yEcs le; rd pykA ge
jktLFkku jkT; dks Hkkjr esa Þlwpuk ds vf/kdkjß ds izsjd jkT; ds :i esa ns[k
ldrs gSaA
jkT;ksa esa lwpuk dh LorU=rk dkuwu cuus ds i”pkr~ jk’Vªh; Lrj ij
Þlwpuk ds vf/kdkjß dh ekax c<+h rFkk 2002 esa dsUnz ljdkj ds Þlwpuk dh
Lora=rkß vf/kfu;e esa vusdksa dfe;k¡ Fkha] ftlds LFkku ij dsUnz ljdkj us
Þlwpuk dk vf/kdkjß vf/kfu;e 2005 esa ykxw fd;kA
Þlwpuk dk vf/kdkjß vf/kfu;e 2005 %
Þlwpuk dk vf/kdkjß vf/kfu;e 2005 esa dqy 31 vuqPNsn gSaA ;g
vf/kfu;e d”ehj ds vfrfjDr lEiw.kZ Hkkjr ij ykxw gSA bldks jkT; LokfeRo
okys bdkb;ksa ,oa {ks=ksa esa ykxw fd;k x;k gSA vFkkZr~ dsUnz ljdkj vFkok jkT;
ljdkj }kjk iw.kZ vkSj v/kZfoÙk&iksf’kr bdkbZ;ksa ij ;g izHkkoh gSA futh {ks=ksa dks
blds nk;js ls ckgj j[kk x;k gSA blds vUrxZr lwpukvksa dks nks Hkkxksa esa
foHkDr fd;k x;k gSA izFke dksfV esa lkekU; lwpuk,a vkrh gSa] ftls fu%”kqYd ,oa

130

tulqyHk djkuk vko”;d gSA tSls laLFkkvksa ds vf/kfu;e] ifjfu;e] nSfud
dk;Zokgh] tk¡p lfefr;ksa dh fjiksVZ vkfn dEI;wVjhd`r usVodZ ij j[kuk t:jh
gSA ;g izko/kku Þlwpuk dk vf/kdkjß vf/kfu;e ds vuqPNsn&4 esa gSA ysfdu bl
vuqPNsn dh O;oLFkk dk lE;d :i ls ikyu ugha gks jgk gSA nwljs izdkj dh
lwpuk esas bu lkekU; lwpukvksa ds vfrfjDr dk;kZy;h fVIi.kh ,oa vU;
i=kofy;ksa vkfn ls lacfU/kr lwpukvksa ds fy, “kqYd vk/kkfjr lwpuk dh izkfIr
dh O;oLFkk gSA bu lwpukvksa ds fy, izR;sd foHkkx dk lwpuk vf/kdkjh 30 fnuksa
esa lwpuk miyC/k djkus dh O;oLFkk djsxkA ysfdu ekuokf/kdkj ds mYya?ku
rFkk cykRdkj ds ekeys esa 48 ?kaVs esa lwpuk nsuk vko”;d gSA jk’Vªh; fgr]
fons”k lacU/k] xqIrpj ,oa lsuk vkfn blds nk;js ls eqDr gSaA tu lwpuk
vf/kdkjh }kjk lwpuk ugha nsus ij mlds laoxZ ds Åij ds vf/kdkjh ds ;gk¡
vihy dh O;oLFkk gSA bl vihyh; vf/kdkjh ls lwpuk u feyus ij 90 fnuksa ds
Hkhrj vihy ds fy, dsUnz ,oa jkT; lwpuk vk;ksxksa dh Hkh O;oLFkk gSA ;g
laf{kIr fooj.k Þlwpuk dk vf/kdkjß vf/kfu;e 2005 ds lUnHkZ esa gSA
fujh{k.k dk vf/kdkj%
Þlwpuk dk vf/kdkjß vf/kfu;e ds vuqPNsn&2 ¼´½ esa d`fr] nLrkostksa ,oa
vfHkys[kksa ds fujh{k.k dh O;oLFkk gSA Hkkjr esa lwpuk ds bl vf/kdkj dk mi;ksax
ugha gksus ls vusdksa dfBukb;k¡ vk jgh gSaA D;ksafd vfHkys[kksa ,oa nLrkostksa dks
fcuk ns[ks flQZ dYiuk vFkok vuqeku ds vk/kkj ij lwpuk ysus ls dfBukb;k¡
c<+ jgha gSaA blh dkj.k vf/kdkfj;ksa dks Hkh ekaxh x;h lwpuk ds LFkku ij vU;
lwpuk;sa nsdj HkVdkus dk volj Hkh fey tkrk gSA ns”k esa O;kIr Hkz’Vkpkj vkSj
Hkz’Vkpkj dh ekufldrk ds dkj.k Þlwpuk ds vf/kdkjß ds vUrxZr lwpuk ikus esa
dfBukb;ksa dk lkeuk djuk iM+rk gSA fofHkUu vk;ksxksa ds le> la”kks/ku ,oa
U;k;/kh”kksa lfgr ekuo“kfDr dh deh ds dkj.k lwpuk ikus esa dbZ o’kkZsa dk le;
yx tkrk gSA ns”k esa f”k{kk dh deh ds dkj.k yksx Lo;a lwpuk ikus ds fy,
vkosnu ugha fy[k ikrs gSaA ,sls yksxksa dks vkosnu fy[kus ds fy, Hkh :i;s [kpZ
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djus iM+rs gSaA ;|fi Þlwpuk ds vf/kdkjß vf/kfu;e esa xjhch js[kk ds uhps ds
yksxksa ds fy, fu%”kqYd lwpuk dh O;oLFkk gSA
orZeku le; esa lwpuk ekaxus ij fgald ?kVuk;sa Hkh ?kV jgh gSaA fdlh
lanHkZ esa lwpuk ekaxus ij ml lwpuk ls tqM+s Hkz’V yksxksa }kjk izk.k?kkrd geyk
djkus lfgr vU; fgalkRed O;ogkj Hkh fd;s tkrs gSaA lwpuk ls lEcfU/kr
vf/kdkfj;ksa }kjk Hkh misf{kr O;ogkj fd;k tkrk gSA dHkh&dHkh ;g Hkh lqukbZ
iM+rk gS fd vuko”;d lwpuk;sa ekaxh tkrh gSaA ;g leL;k nLrkostksa ,oa
vfHkys[kksa ds fujh{k.k ds fcuk lwpuk;sa ekaxus ds dkj.k mRiUu gqbZ gSaA Þlwpuk ds
vf/kdkjß ls tqM+h vf/kd ls vf/kd leL;kvksa ds lek/kku dk ,d lqxe ekxZ
;gh gS fd Þlwpuk ds vf/kdkjß ds vUrxZr ekaxh x;h lwpukvksa ds y, nLrkostksa
,oa vfHkys[kksa ds fujh{k.k ds vf/kdkj dk vf/kd ls vf/kd mi;ksx gks rHkh blds
lkFkZd ifj.kke izkIr gks ldsxkA

***************
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Hkkjrh; jkt O;oLFkk esa U;k;ikfydk dh Hkwfedk
izks0 j?kqohj flag rksej∗
ÞHkkjr esa loksZPp U;k;ky; us vius U;kf;d iqufoZyksdu dh “kfDr
dk mi;ksx dj laln }kjk fufeZr dkuwuksa ij ,oa tufgr ;kfpdkvksa ij
lquk;s x;s vius ,sfrgkfld fu.kZ;ksa ds ek/;e ls dk;Zikfydk ,oa
O;oLFkkfidk dks tura= ds vis{kk ds vuqdwy cukus esa egRoiw.kZ Hkwfedk
dk fuokZg fd;k gSAß

,d Lora= ns”k dh jktO;oLFkk esa dk;Zikfydk o O;oLFkkfidk ds }kjk
fufeZr fu;e o dkuwuksa ds mYya?ku djus okyksa dks nf.Mr djus esa U;k;ikfydk
dh Hkwfedk vR;ar egRoiw.kZ gksrh gSA dk;Zikfydk o O;oLFkkfidk ds }kjk viuh
“kfDr;ksa ds nq#i;ksx djus ij mUgsa vo#) djus gsrq Hkh Lora= o l”kDr
U;k;ikfydk vko”;d gSA U;k;ikfydk lafo/kku dh laj{kd gksrh gSA
dk;Zikfydk o O;oLFkf;dk }kjk lafo/kku fojks/kh dk;Z djus ij U;k;ikfydk
mUgsa oftZr dj ldrh gSA Lora=rk izkfIr ds ckn Hkkjr esa ftl lafo/kku dks
ykxw fd;k x;k] mlesa Lora= o l”kDr U;k;ikfydk dk izko/kku fd;k x;kA
Hkkjr esa la?kkRed O;oLFkk dks viukrs gq, Hkh ,dhd`r U;k;&O;oLFkk dh LFkkiuk
dh x;hA lafo/kku ds laj{kd gksus ds ukrs Hkkjr ds loksZPp U;k;ky; dks
U;kf;d iqufoZyksdu dh “kfDr iznku dh x;hA ysfdu ;g “kfDr vejhdh
loksZPp U;k;ky; dh rqyuk esa lhfer FkhA vejhdh lafo/kku esa dkuwu dh mfpr
izfØ;k

(Due Process of Law)

dks viuk;k x;k gSA

;gk¡ Hkkjrh; lafo/kku esa fof/k }kjk LFkkfir izfØ;k
by law)

(Procedure established

viuk;k x;k gSA laoS/kkfud O;oLFkk ds vk/kkj ij vejhdh loksZPp

U;k;ky; fdlh Hkh dkuwu dh laoS/kkfudrk dh tk¡p nks vk/kkj ij dj ldrk
gSA izFke la?k ;k jkT; ds fo/kku e.My }kjk fufeZr dkuwu mldh dkuwu fuekZ.k
{kerk ds vUrxZr Fkk ;k ughaA f}rh; og dkuwu dh mfpr izfØ;k dh “krkZsa dks
iwjk djrk gS ;k ughaA Hkkjrh; lafo/kku dh “kCnkoyh fof/k }kjk LFkkfir izfØ;k
dk rkRi;Z ;g gS fd loksZPp U;k;ky; la?k ;k jkT; fo/kku e.My }kjk fufeZr
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dkuwu dks rHkh vlaoS/kkfud ?kksf’kr dj ldrk gS] tcfd lEcfU/kr fo/kku e.My
us bl dkuwu ds fuekZ.k esa viuh dkuwu fuekZ.k dh {kerk dk mYya?ku fd;k gksA
Hkkjr esa loksZPp U;k;ky; us viuh U;kf;d iqufoZyksdu dh “kfDr dk
mi;ksx djrs gq, laln }kjk fufeZr dkuwuksa dks le;&le; ij voS/k ?kksf’kr
djds viuh laoS/kkfud laj{kd dh Hkwfedk dk fuokZg fd;k gSA loksZPp U;k;ky;
us vc rd O;fDr dh Lora=rk vkSj ukxfjd vf/kdkjksa ds j{kd ds :i esa
egRoiw.kZ Hkwfedk fuHkkbZ gSA lu~ 1950&51 esa blus tehankjh o tkxhjnkjh ds
mUewyu gsrq ikfjr dkuwuksa dks voS/k ?kksf’kr fd;kA 1953 esa “kksykiqj fLifuax
,.M ohfoax dEiuh ds vf/kxzg.k dks voS/k ?kksf’kr fd;kA dsjy ds d`f’k lEcU/kh
vf/kfu;e dks voS/k ?kksf’kr fd;kA ekSfyd vf/kdkjksa ds laj{kd ds :i esa 1967
ds xksydukFk fookn esa 6&5 ds cgqer ls ;g fu.kZ; fd;k fd laln ,slk dksbZ
vf/kfu;e ikfjr ugha dj ldrh tks ekSfyd vf/kdkjksa dks Nhurk ;k lhfer
djrk gksAÞ ;|fi dqN fof/k fo”ks’kKksa laln lnL;ksa ds }kjk fu.kZ; dh ;g dg
dj vkykspuk dh x;h fd ;g jktuhfr fu.kZ; gSA
loksZPp U;k;ky; us 1952 esa “kadjh izlkn o 1965 eas lTtu flag ekeys
esa ;g Lohdkj fd;k Fkk fd laln ewy vf/kdkjksa lfgr lafo/kku ds fdlh Hkkx esa
la”kks/ku dj ldrh gSA ysfdu xksydukFk okn 1967 esa blds foijhr fu.kZ;
fy;kA 1969 eas cSadksa ds jk’Vªh;dj.k rFkk 1971 esa jktkvksas ds fizohilZ lekIr
djus ds vkns”kksa dks Hkh loksZPp U;k;ky; us voS/k ?kksf’kr fd;kA blds Qy
Lo:i 1971 esa 24osa lafo/kku la”kks/ku ds }kjk ;g izko/kku fd;k x;k fd laln
dks lafo/kku ds fdlh micU/k dks ftlesa ekSfyd vf/kdkj Hkh vkrs gSa] la”kksf/kr
djus dk vf/kdkj gksxkA 1973 ds vius fu.kZ; esa loksZPp U;k;ky; us bl
laoS/kkfud la”kks/ku dh oS/krk dks Lohdkj dj fy;kA iz/kkuea=h bafnjk xka/kh ds
dk;Zdky esa fd;s x;s 42osa lafo/kku la”kks/ku ds }kjk Hkkjrh; lafo/kku esa euekus
ifjorZu fd;s x;s] ftlls Hkkjrh; lafo/kku ds laln dks ;g Hkh vf/kdkj izkIr
gqvk fd og lafo/kku ds fdlh Hkkx esa la”kks/ku dj ldrh gSA bl la”kks/ku ds
}kjk jk’Vªifr] mijk’Vªifr] iz/kkuea=h rFkk yksdlHkk v/;{k ds pquko lEcU/kh
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ekeys lquus ls U;k;ky; dks oafpr fd;k x;kA blds i”pkr mPpre U;k;ky;
us ;g fu.kZ; fn;k fd laln lafo/kku esa la”kks/ku dj ldrh gS ysfdu blds
ewyHkwr Lo:i dks ugha cny ldrh gSA U;k;ky; bl izdkj ds fu.kZ;ksa ls
Hkkjrh; jktO;oLFkk esa viuh Hkwfedk dk egRoiw.kZ fuokZg fd;k gSA
Hkkjrh; jktO;oLFkk esa U;k;ikfydk dh lfØ; Hkwfedk tufgr lEcU/kh
;kfpdkvksa dh lquokbZ ls izkjEHk gqbZA Hkkjrh; U;k;ikfydk us tufgr lEcU/kh
;kfpdkvksa dh lquokbZ djds fof/kd {ks= esa ,d u;k v/;k;k izkjEHk fd;kA tc
fdlh ukxfjd }kjk tuleqnk; dh gkfu ds rF;ksa dh vksj mPp U;k;ky; o
mPpre U;k;ky; dk /;ku vkdf’kZr fd;k tkrk gS rks U;k;ikfydk ,sls izdj.kksa
dh lquokbZ djds ijekns”k] mRizs’k.k] cUnhizR;{khdj.k] izfr’ks/k rFkk vf/kdkj i`PNk
tSlh fjVksa dks tkjh djds lEcfU/kr izdj.k dh lquokbZ djrh gSA
Hkkjr esa loZizFke 1976 esa tufgr ;kfpdk dk vkjEHk loksZPp U;k;ky;
ds U;k;ewfrZ d`’.kk v¸;j }kjk eqEcbZ dkexkj cuke vCnqYyk HkkbZ 1974 ds dsl
dh lquokbZ ls gqvk] ftlesa U;k;ky; us ;g fl)kUr izfrikfnr fd;k fd
*tufgr dh O;kid O;k[;k blfy, vko”;d gS fd blls oS;fDrd Lora=rk ds
lkFk&lkFk vufxur O;fDr;ksa ds fgrksa dh j{kk Hkh gks tkrh gSA fo”ks’krkSj ij
tcfd ,sls leqnk; dks xjhch o vKku ds dkj.k vius vf/kdkjksa dk Kku ugha
gksrk vkSj vkfFkZd foiUurk ds dkj.k os yksx [kphZyh U;k; iz.kkyh o fu;eksa dh
ck/;rk ds dkj.k U;k;ky; esa tkus esa vleFkZ gSaA*
U;k;/kh”k v¸;j us ,sls gh lq/kkjoknh fu.kZ; nsdj U;kf;d O;oLFkk dks
lfØ; cuk;kA mUgksaus lquhy c=k cuke fnYyh iz”kklu1 uxjikfydk jryke
cuke cjQhpUn2 vf[ky Hkkjrh; “kksf’kr deZpkjh la?k ¼jsYost½ cuke Hkkjr
ljdkj3 vktkn fjD”kk pkyd la?k ve`rlj cuke iatkc jkT;4 QfVZykbtj

1

,-vkbZ-vkj,-vkbZ-vkj3
,-vkbZ-vkj4
,-vkbZ-vkj2

1980
1980
1981
1981
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dkjiksjs”ku dkexkj la?k cuke Hkkjr la?k5 vkfn eas U;k;k/kh”k d`’.kk v¸;j us
tufgr ;kfpdk ds egRo dks izfrikfnr dj U;k;ikfydk dh tufgr lEcU/kh
oknksa dh lquokbZ gsrq U;k;ky; dh Hkwfedk dks lfØ; cuk;kA
loksZPp U;k;ky; ds eq[; U;k;/kh”k ih-,u- Hkxorh us i=ksa ds vk/kkj ij
;kfpdk dh lquokbZ dj tufgr ;kfpdk ds {ks= esa U;kf;d lfØ;rk dks rst
fd;kA lokZsPp U;k;ky; us vkxjk gkse izksVsD”ku dsl esa 80 yM+fd;ksa ds ekeys
dh lquokbZ gsrq dkuwu ds nks izksQsljksa dks Lohd`fr nhA Hkkxyiqj ¼fcgkj½ tsy ds
fopkjk/khu dSfn;ksa ds lEcU/k esa bafM;u ,Dlizsl ds lekpkj ds vk/kkj ij
,MoksdsV Jherh fgaxksjkuh dh ;kfpdk ij lquokbZ djds dSfn;ksa dks tsy ls
eqDr djk;kA cEcbZ ds iVjhokfl;ksa ds lEcU/k esa ,d i=dkj vksYxk rsfyl dh
;kfpdk ij mUgsa lqj{kk iznku dhA lquhy c=k cuke fnYyh iz”kklu dsl esa
vkthou dkjkokl dh ltk Hkqxr jgs dSnh ds lkFk tsy vf/kdkjh ds Øwj
O;ogkj ds lEcU/k esa ,d nwljs dSnh ds i= dks ;kfpdk ekudj lquokbZ djds
dSnh dks lqj{kk nsus o vijk/kh dks nf.Mr djus dk vkns”k fn;kA loksZPp
U;k;ky; us fnYyh ds ,d iqfyl Mªkboj dh ;kfpdk dks Lohdkj dj leku
dke leku osru dk vkns”k fn;kA vkxjk ds peZdkjksa ds dsl dh lquokbZ djds
U;k;ky; us jkT; ljdkj dks vkns”k fn;k fd og vius lgdkjh la?kksa dks funsZ”k
ns fd og bUgsa lgdkjh la?kksa esa laxfBr djds muesa Bsyk ykus dk lkeF;Z
fodflr djsA
blh izdkj U;k;ky; us fryksfu;k ¼vtesj½ ds Jfedksa ds dsl] cU/kqvk
eqfDr ekspkZ cuke Hkkjr la?k] :ny “kkg cuke fcgkj jkT;] ,f”k;kM Jfed] tSls
ekeyksa dh lquokbZ djds tufgr lEcU/kh dk;kZsa ds lEiknu esa U;k;ikfydk dh
egRiw.kZ Hkwfedk dk fuokZg fd;kA loksZPp U;k;ky; o mPp U;k;ky; us
vkS|ksfxd iznw’k.k] xaxk ty iznw’k.k ds ekeyksa dh lquokbZ djds tufgr
;kfpdkvksa dh lquokbZ esa U;kf;d lfØ;rk fn[kkbZA
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Hkkjrh; jkt O;oLFkk esa U;k;ky; dh lfØ; Hkwfedk vU; {ks=ksa esa Hkh
fn[kkbZ nsrh gSA loksZPp U;k;ky; us Hkz’Vkpkj lEcU/kh ekeyksa ls lEcfU/kr
tufgr ;kfpdkvksa dh lquokbZ djds Hkz’Vkpkj dks jksdus esa Hkh lfØ; Hkwfedk dk
fuokZg fd;k gSA 1993 esa tSu gokyk ekeys esa tufgr ;kfpdk Lohdkj dh rFkk
lh-ch-vkbZ- dks tokcnsg cuk;kA futh dEifu;ksa dks ljdkjh [ktkus ls ykHk
igq¡pkus lEcU/kh ekeyksa dh tufgr ;kfpdkvksa dks Hkh U;k;ky; us Lohdkj djds
rFkk lquokbZ djds egRoiw.kZ fu.kZ; fn;s gSaA 1992 esa 3500 djksM+ #i;s dk
izfrHkwfr ?kksVkyk] 300 djksM+ dk nwjlapkj ?kksVkyk] iwoZ dsUnzh; ea=h “khy dkSy
}kjk ljdkjh vkoklksa ds vkoaVu dk ekeyk] jk’Vªe.My [ksy esa Hkz’Vkpkj dk
ekeyk] 2th LisDVªe ?kksVkyk rFkk [kk|kUu ds lEcU/k esa tufgr ;kfpdk vkfn
dh lquokbZ esa U;k;ky; us Hkwfedk dks lkFkZd cuk;k gSA loksZPp U;k;ky; us
dsUnz ljdkjksa dks le;&le; ij tufgr lEcU/kh ekeyksa dh lquokbZ djrs gq,
psrkouh nsus dk dk;Z fd;k gSA [kk|kUUk ekeys esa [kk| ea=h “kjn iokj rFkk
dSx ekeys esa dfiy flCcy dks psrkouh nsdj e;kZfnr vkpj.k djus ij tksj
fn;kA ;|fi U;kf;d lfØ;rk] dks lRrk:<+ jktusrk “kklu dk;ksZa esa vojks/k
ekurs gSa] ysfdu tufgr dh n`f’V ls ;g lfØ;rk vko”;d gSA U;k;ikfydk us
u dsoy “kklu dh dfe;ksa dks mn~?kkfVr fd;k gS] cfYd U;k;ikfydk esa O;kIr
Hkz’Vkpkj ds lEcU/k esa U;k;k/kh”kksa dks Hkh lpsr fd;k gSA vr% ;g Li’V gS fd
Hkkjrh; jktO;oLFkk esa U;k;ikfydk us l`tukRed Hkwfedk dk fuokZg fd;k gSA
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“kkldksa dh eukso`fÙk % ljdkj vkSj ehfM;k ds lUnHkZ esa
MkW0 jktsUnz flag∗
ÞyksdrkfU=d “kklu iz.kkyh esa ljdkj ,oa ukxfjdksa ds chp ijLij
laokn ,oa leUo; LFkkfir djus dk dk;Z ehfM;k ds }kjk gksrk gSA Lora=rk
iwoZ ehfM;k ds fodkl dk bfrgkl fons”kh “kkldksa ds eukso`fÙk ,oa “kklu ds
vfgr ds Hk; ds dkj.k cgqr gh mrkj&p<+ko iw.kZ jgk] ijUrq Lora=rk ds
i”pkr~ izsl ds fodkl gsrq vusd egRoiw.kZ iz;kl fd;s x;sAß

ljdkj vkSj ehfM;k ds chp mfpr lEcU/k LFkkfir gksus ls gh yksdrU=
lQy gksxkA tks ljdkj ehfM;k dks egRo nsrh gS] ogh yksdfgrdkjh ljdkj dh
ekU;rk yksd }kjk izkIr djrh gSA vczkge fyadu us turk dk] turk ds fy,
rFkk turk }kjk LFkkfir “kklu ra= dks yksdra= dh laKk iznku fd;k gSA
ehfM;k ds }kjk gh turk dh yksdrkaf=d O;oLFkk esa lgHkkfxrk lEiUu gksrh gSA
ehfM;k tuHkkoukvksa dh vfHkO;fDr dk lcls l”kDr eap gS] vr% ljdkj ogh
yksdfiz; gksrh gS tks ehfM;k dks egRo nsrh gSA
yksdrkfU=d “kklu O;oLFkk okys ns”kksa esa ehfZM;k dh Hkwfedk egRoiw.kZ
gksrh gSA Hkkjrh; yksdrU= esa ehfM;k ds egRo ds lUnHkZ esa ywbZ fQ”kj us dgk
Fkk & ÞHkkjr us x.krU= “kklu dh i)fr dks viuk;k gS vkSj pwafd ;gka dksbZ
lqn`<+ fojks/kh ny ugha] vr% iszl dh Lora=rk dks dk;e j[kuk furkUr vko”;d
gSA u rks ljdkj dks gh lekpkj i= dh xfrfof/k;ksa esa gLr{ksi djuk pkfg,
vkSj u lekpkj i=ksa ds ekfydksa dks lEikndh; ys[kksa vkSj lekpkjksa ds izdk”ku
vkfn esa fdlh izdkj dk gLr{ksi djuk pkfg,AÞ1 *bukMw* ds lEiknd jkeksth
jko us Lora= iszl dks yksdrU= dk lsQxkMZ2 crk;k gSA bUgha iz”uksa dks tokgj
yky usg: us 1963 esa *bf.M;u QsMjs”ku vkWQ ofdZax tuZfyLV* ds 11osa okf’kZd
lEesyu dk mn~?kkVu djrs gq, mBk;k Fkk& Þiszl dh Lora=rk ,d vPNh ckr
gSA ij og fdldh Lora=rk gS\ ekfyd dh] lEiknd dh ;k i=dkj dh\ ;g
lkspus dh ckr gS] D;ksafd ;g Li’V gS fd izsl dh Lora=rk vUrr% ekfyd dh
∗
1
2

vflLVsaV izksQslj] euksfoKku] e0xka0 dk”kh fo|kihB] okjk.klh
frokjh MkW0 vtqZu ¼2004½ vk/kqfud i=dkfjrk] i`0 117 fo”ofo|ky; izdk”ku] okjk.klhA
frokjh] MkW0 vtqZu] vk/kqfud i=dkfjrk] i`0 117
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gh gksxh] tks bl Lora=rk dk vkSj dkj.kksa ds fy, Hkh mi;ksx dj ldrk gSAÞ3
ljdkj dh lqj{kk vfHkO;fDr dh Lora=rk ls gh lEHko gSA ÞrdZ ls rdZ dk
lek/kku vkSj cgl ls cgl dk tokc gksus fn;k tk; rks gj vPNh ljdkj
lqjf{kr jg ldrh gSAÞ4 blh er dk leFkZu Mhu tku cuke vksjsxu5 ds ekeys
esa eq[; U;k;/kh”k us djrs gq, dgk gS fd ;fn lekt dks vius laLFkkuksa dks
yksxksa dh cyiwoZd vFkok fgalk }kjk myV Qsadus dh mRrstd Hkkoukvksa ls
cpkdj j[kuk gS rks cksyus vkSj vfHkO;Dr djus dh Lora=rk dk laoS/kkfud
vf/kdkj nsdj izsl dk o lHkk,a djus dh Lora=rk dk vfrcU/ku u gksus ns]
ftlls yksxksa dks jktuSfrd fojks/k dk i;kZIr volj feyrk jgsA
Hkkjr esa ljdkj vkSj ehfM;k ds vUrlZEcU/kksa dks ,sfrgkfld ifjizs{; esa
ns[kuk lehphu gksxkA Hkkjr esa i=dkfjrk dk Jhx.ks”k vaxzstksa us fd;kA lu~
1766 esa bZLV bf.M;k dEiuh dk deZpkjh fofy;e oksYV us dydRrk esa
dkmafly gkml ds njokts ij ,d uksfVl fpidkdj iszl dh vfuok;Zrk ,oa
okaNuh;rk dks cryk;k A izkjfEHkd vaxzst “kkld izsl dh dYiuk ls Hkh ekuks
brus vkrafdr vkSj vk”kafdr Fks fd oksYV dks i=&izdk”kudh vuqefr nsuk rks
nwj mldk Hkkjr esa jguk Hkh vius fy, [krjukd ekurs gq, mls okil baXyS.M
Hkst fn;kA bl ?kVuk ds rsjg&pkSng o’kZ ckn tsEl vkxLVl fgDdh us 29
tuojh] 1780 dks *caxky xtV vkSj dSydVk tujy ,MojVkbtj* izdkf”kr
djds Hkkjrh; i=dkfjrk dk Jhx.ks”k fd;kA fgDdh Hkh dEiuh dk vlUrq’V
deZpkjh FkkA mlus dEiuh ds vQljksa ds }kjk futh O;kikj pykdj vkSj vU;
rjhdksa ls dh tk jgh ywV dk Hk.MkQksM+ fd;kA xouZj tujy okjsu gsfLVax vkSj
mudh iRuh rFkk rRdkyhu eq[; U;k;/kh”k ij pfj= guu dh ckrsa fy[kkA bl
ij mls tqekZuk pqdkuk iM+k] tsy tkuk iM+k vkSj mlds i= dks Mkd lqfo/kkvksa
ls oafpr gksuk iM+kA ÞHkkjr esa i=dkfjrk ij “kkldh; vadq”k vkSj ncko mlds
3

A free and vibrant press is the best safeguard for democracy and all the values it implies-

Ramoji Rao.
4
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tUe ds lkFk gh vkjEHk gks x;s FksA izkjEHk esa fons”kh “kkldksa ds bu d`R;ksa dk
f”kdkj Lo;a fonsf”k;ksa }kjk lapkfyr i= cusa] fdUrq dkykUrj esa mudk lkjk
dksi Hkkjrh; i=ksa vkSj i=dkjksa ij ?kuhHkwr :i esa mrjkAÞ6
Hkkjrh; i=dkfjrk ds izkjfEHkd 19 o’kkZsa rd dksbZ izsl dkuwu ugha FkkA
;|fi 1785 esa ,d vke vkns”k ¼tujy vkMZj½ tkjh djds ifj’kn~ ds fu.kZ;ksa
vkSj izLrkoksa dks izdkf”kr djus ij izfrcU/k yxk fn;k x;k] fdUrq Hkkjr esa
igyk vkSipkfjd izsl dkuwu 13 ebZ 1799 esa cukA ;g dkuwu rRdkyhu xouZj
tujy ykMZ osystyh us cuk;k FkkA vr% ;g dkuwu osystyh jsxqys”kal ds uke
ls pfpZr gqvkA blds izko/kkuksa ds vUrxZr i=ksa ij izdk”ku iwoZ lsaljf”ki yxk
fn;k x;k vkSj eqnzd] lEiknd rFkk Lokeh dk uke i= esa eqfnzr djuk ,oa
izdkf”kr djuk vfuok;Z dj fn;k x;kA i=ksa ds izfr mnkj ykMZ gsfLVax us 1818
esa bl dkuwu dks lekIr djds i=ksa ds fy, u;k fu;e cuk fn;k tks i= dh
Lora=rk ds ck/kd ugha FksA iqu% 1823 esa i=ksa ds izfr vuqnkj xouZj tujy tku
,Mel ls 1823 esa iszl vkfMZul
sa * tkjh djds i=ksa ij ykbZlsal iz.kkyh tkjh dj
fn;k vFkkZr~ i=&izdk”ku ds fy, ykbZlsl
a ysuk vfuok;Z dj fn;kA bl
v/;kns”k dks 1835 esa mnkj xouZj tuyj esVdkQ us lekIr djds ,d u;k
dkuwu cuk;k] tks esVdkQ ,DV* ds uke ls tkuk tkrk gSA ;g dkuwu i=ksa ds
izfr mnkj Fkk] ftlls Hkkjrh; izsl dk rsth ls fodkl gqvkA ;gk¡ rd fd tc
1857 esa fonzksg gqvk rks rRdkyhu xouZj tujy ykMZ dsfuax lfgr izHkko”kkyh
vaxzst “kkldksa vkSj i=dkjksa us ;g Lohdkj fd;k fd Hkkjrh;ksa }kjk lapkfyr izl
s
}kjk izpkfjr fopkjksa dk izfrQy ;g fonzksg gSA vr% 13 twu] 1857 dks ykMZ
dsfuax us ,d u;k dkuwu cukdj iqu% i=ksa ij ykblsal iz.kkyh ykxw dj fn;kA
;g dkuwu ,d o’kZ rd gh izHkkoh FkkA lu~ 1860 esa ykMZ eSdkys }kjk rS;kj dh
x;h Hkkjrh; n.M lafgrk izHkkoh gq;h] ftlesa izsl dks izHkkfor djus okyh dqN
/kkjk,a FkhA lu~ 1867 esa izsl vkSj iqLrd jftLVªhdj.k dkuwu cuk;k x;k] tks

6
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izsl fojks/kh dkuwu ugha FkkA 1878 esa ykMZ fyVu us Hkkjrh; i=dkfjrk ds
bfrgkl dk lcls dBksj dkuwu &oukZdqyj iszl ,DV& tkjh fd;kA bl dkuwu
ds vUrxZr ljdkj Hkkjrh; Hkk’kk ds i=ksa ds lEikndksa dks ;g tekur nsus dks
dg ldrh Fkh fd os mlds izfr vizhfr QSykus okyh ckrsa ugha NkisaxsA fcuk
vnkyrh vkns”k ds i=ksa vkSj Nkis[kkuksa esa ?kqlus vkSj ryk”kh ysus ds okjaV tkjh
djus dk vf/kdkj ljdkj us [kqn ys fy;kA i=ksa ij iwoZ laljf”ki Hkh ykxw gks
x;kA lu~ 1881 esa ykMZ fjiu us bl dkuwu dks fujLr dj fn;kA lu~ 1898 eas
Hkkjrh; n.M lafgrk esa dqN la”kks/ku gqvk vkSj blh o’kZ b.M izfØ;k lafgrk
izofrZr gqbZA bldh dqN /kkjk,a izR;{k ;k vizR;{k :i ls izsl dks izHkkfor djrh
gSaA
chloha lnh dk izkjfEHkd nks n”kd cky xaxk/kj fryd ds mxz jk’Vªoknh
fopkjksa ls izHkkfor FkkA bl dky[k.M esa caxHkax vkUnksyu vkSj ØkfUrdkjh
vkUnksyu ls Hkkjrh; tuekul xgjkbZ ls izHkkfor gqvkA bldk izR;{k izHkko
Hkkjrh; Hkk’kk ds i=kssa ij iM+k+ A bu i=ksa dk rsoj mxz gks x;kA mu fLFkfr;ksa ls
fuiVus ds fy, “kkldksa us lu~ 1908 esa lekpkj i= ¼vijk/k mÌhiu½ vf/kfu;e
vkSj lu~ 1910 esa Hkkjrh; izsl ,DV cuk;kA bu dkuwuksa ds rgr vusd i=ksa ls
tekur ekaxs ,oa tCr fd, x;sA i=ksa ds fo#) dBksj dkjZokbZ dh x;hA vusd
i=dkjksa ,oa lEikndksa dks tsy esa cUn dj fn;k x;kA lizw dh v/;{krk esa
xfBr ,d iqujh{k.k lfefr dh fjiksVZ ij bu dkuwuksa dks 1922 esa fujLr dj
fn;k x;kA xk¡/kh th ds usr`Ro esa lapkfyr jk’Vªh; vkUnksyu ls fuiVus ds fy,
1930 izsl vkfMZusUl tkjh fd;k x;k] ftls 1931 esa izsl ¼vkikr dkyhu
“kfDr;k¡½ vf/kfu;e }kjk bls vkSj dBksj cuk fn;k x;kA lu~ 1947 esa Hkkjr
ljdkj us izsl tk¡p lfefr xfBr fd;k] ftlds fjiksVZ ij vkSifuosf”kd dky ds
lHkh izsl fojks/kh dkuwu fujLr dj fn, x,A
fczfV”k “kklu ds nkSjku ljdkj vkSj ehfM;k ds vUrZlEcU/kksa dh leh{k
djus ij ge ikrs gSa fd tc&tc vuqnkj eukso`fRr okys “kkldksa us lRrk dh
ckxMksj lEgkyh rc&rc izsl dh Lora=rk dks ckf/kr djus okyk dBksj dkuwu
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cuk;k x;k rFkk mnkj eukso`fRr okys 'kkldksa ds dk;Zdky esa bu dkuwuksa dks
fujLr djds izsl ds fodkl dks lqxe cuk;k x;kA ,d egRoiw.kZ ckr ;g Hkh gS
fd fczfV”k 'kkldksa dh uhfr vaxzstksa }kjk izdkf'kr vaxzsth i=ksa ds izfr mnkj Fkh
tcfd Hkkjrh; Hkk’kk ds i=ksa dks dBksj dkuwuksa dk lkeuk djuk iM+kA vaxzstksa
}kjk izdkf'kr vaxzsth i=ksa us fczfV'k uhfr;ksa dk izk;% leFkZu fd;k tcfd
Hkkjrh;ksa }kjk izdkf'kr Hkkjrh; Hkk’kk ds i=ksa us fczfV'k uhfr;ksa dh tedj fuUnk
dhA
15 vxLr 1947 dks Hkkjr Lora= gqvk vkSj 26 tuojh 1950 dks Lora=
Hkkjr dk lafo/kku ykxw gqvkA Hkkjrh; lafo/kku ds vUrxZr Hkkjrh; ukxfjdksa dks
N% ekykf/kdkj izR;kHkwr gSA vuqPNsn 19¼1½ ¼d½ ds vUrxZr ok.kh vkSj vfHkO;fDr
dh Lora=rk Hkkjrh; ukxfjdksa dks izkIr gSA vfHkO;fDr dh Lora=rk esa gh izsl dh
Lora=rk vUrfuZfgr gSA Lora= Hkkjr esa Hkh 1951 esa izsl ¼vk{ksi.kh; lkexzh½
vf/kfu;e cuk;k x;k tks izsl dh Lora=rk esa ck/kd FkkA ;g dkuwu 1956 esa
fujLr gks x;kA lu~ 1952 esa izsl dh n”kk vkSj fn”kk ij fopkj djus ds fy,
izFke izsl vk;ksx dk xBu fd;k x;kA vk;ksx us 1954 esa viuh laLrqfr izLrqr
dhA vk;ksx dh flQkfj'k ij 1955 esa Jethoh i=dkj ¼lsok dh 'krsZa½ vkSj
izdh.kZ micU/k vf/kfu;e] 1965 esa izsl ifj’kn vf/kfu;e] 1956 esa lekpkj i=
¼ewY; ,oa i`’B½ vf/kfu;e vkfn ikfjr gqvkA
vk;ksx dh laLrqfr ij gh izsl jftLVªkj dh fu;qfDr gqbZA blds vykok
1956 esa lalnh; dk;Zokgh ¼izdk'ku laj{k.k½ vf/kfu;e] 1957 esa dkih jkbZV
,DV] 1971 U;k;ky; voeku vf/kfu;e] 1990 esa izlkj Hkkjrh vf/kfu;e] 1995
dscqy Vh0oh0 dkuwu] 2000 esa lwpuk izkS|ksfxdh vf/kfu;e] 2005 esa lwpuk dk
vf/kdkj vf/kfu;e vkfn egRoiw.kZ ehfM;k dkuwu Lora= Hkkjr esa ykxw gqvkA
1962 bZ0] o 1975 bZ0 esa ?kksf’kr vkikr dky ds nkSjku izsl dh Lora=rk ckf/kr
gqbZA chloha lnh ds uosa n”kd esa ekugkfu dkuwu vkSj v”yhyrk dkuwu esa Hkh
ljdkj us la”kks/ku dk iz;kl fd;k] fdUrq ehfM;k vkSj turk ds O;kid fojks/k
ds dkj.k ljdkj dks ihNs gVuk iM+kA lu~ 1980 esa f}rh; izsl vk;ksx dk xBu
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gqvk] ftlus 1982 esa viuk fjiksVZ izLrqr fd;kA bl fjikVZ esa iszl ds fodkl ds
lUnHkZ esa egRoiw.kZ flQkfj”ksa dh xbZ FkhA 1965 ds izsl ifj’kn vf/kfu;e dks
1975 esa fujLr dj fn;k x;kA iqu% 1978 esa u;k izsl ifj’kn vf/kfu;e cukA
Lora= Hkkjr esa izsl ds fodkl gsrq ljdkj us vusd egRoiw.kZ iz;kl
fd;sA vusd lfefr;ksa ,oa vk;ksxksa dk xBu fd;kA f}rh; izsl vk;ksx dk ekuuk
gS fd yksdrkaf=d rFkk fodkl”khy jk’Vª esa iszl dh Hkwfedk ljdkj ds izfr u rks
“k=qrkiw.kZ gks vkSj u gh fe=rkiw.kZA iszl dks jpukRed vkykspuk dk dk;Z djuk
pkfg,A7
fu’d’kZr% ge dg ldrs gSa fd ljdkj vkSj ehfM;k dk vUrZlEcU/k
yksdrkfU=d “kklu iz.kkyh esa ;qfDr;qDr larqyu LFkkfir djus okyk gksuk
pkfg,A izsl dk ;g /keZ gS fd ljdkj dk u rks vfopkfjr fojks/k djs vkSj u gh
mldk vU/k leFkZu djsA mlh izdkj ljdkj dk Hkh ;g drZO; gS fd og vius
jktuhfrd fgrksa ds fy, izsl dh Lora=rk dks u rks ckf/kr djs vkSj u gh izl
s
dks jk’Vª dh lEizHkqrk] lekt dh O;oLFkk vkSj O;fDr dh xfjek ds lkFk
f[kyokM+ djus dh NwV nsA ljdkj vkSj ehfM;k ds chp ;qfDr;qDr larqyu ,oa
/kukRed eukso`fRr ls gh yksdrkaf=d O;oLFkk etcwr gksxhA

***************
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